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EDITORIAL NOTE 


Volume VI in four parts of 80 pages each. The present 
- double issue of 96 pages will be followed by two issues of 


Tva rationing of paper makes it impossible to publish 


-80 pages each. In order to make full use of the available paper 


all the contents of the review will be printed in small type and 
articles and the various sections will not begin on a new page. 


‘The first article in this issue is, however, printed in large type as 


it had been set up before the necessity for these economies arose. 

May we also request those readers who have subscribed by 
means of a Banker’s Order to instruct their bankers to increase the 
annual payments to 16s. and to have these payments made tc 


our bankers, the Midland Bank Limited, Belsize Park Branch, 
147 Haverstock Hill, London, N.W.3? 


R. S. T. CHORLEY, 
l for the Editorial Committee. 
THE HARRIS TWEED CASE AND 
FREEDOM OF TRADE 


YT is- not often that an English decision openly reveals the 
I political and social ideals which support the law., American 
law, in this respect, is very different. The Constitution, as the 


‚supreme source of law, enforceable by the Courts, necessitates a 


legal interpretation of the political, economic and social principles, 


_ such as freedom of person or property, which it. formulates in 
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broad terms. But in English law, principles such as freedom of 


property or trade, form: merely the basic theme. There is, in the 
absence of a specific law, no basis for an action foundéd on freedom 
of property, person or trade. These and other principles appear 


at random in judgments when a judge wishes to give emphasis _ 


to a decision; but their chief importance lies not in any specific 
legal protection for the citizen; it lies in a mental background 
and in principles of interpretation which they supply to those 
administering the law. Consequently they remain vague and 
indistinct. That has the advantage of adaptability and elasticity, 
but the disadvantage of all inarticulate and vague ideology. 

It is therefore an event of more than ordinary importance if 
a decision of the House of Lords uncovers some of the most 
important ideological issues. The Harris Tweed case’ not only 
shows more clearly than any previous decision the elusiveness of 
the ideal of freedom of trade, it demonstrates also the evolution 


which economic individualism has undergone in the last fifty” 


years—the development from an almost pure Benthamism to a 
position where economic groups struggle with each other, with 
authority looking on as an umpire who attempts to interfere little 
and to be impartial. 

The Harris Tweed case is a conspiracy case. For the analytical 
jurist it adds one more to the massive number of decisions which 
have attempted to grapple with that mysterious tort, in great 
length but with scant success. The chief stages are marked by the 
“Trilogy” consisting of the Mogul case,? Allen v. Flood? and 


Quinn v. Leathem,’ by Sorrell v. Smith, Thorne-v. Motor Trade 


Association® and now the Harris Tweed case. No attempt will be 
made, in this article, to add to the numerous efforts to reconcile 
these and lesser cases on analytical grounds. After many hesita- 
tions and discussions, it is now generally accepted’ that conspiracy, 
to be actionable, requires (a) joint action by at least two persons, 
(6) malice, to be understood as action devoid of a reasonable 
purpose. Both these propositions are affirmed by the House of 
Lords in the Harris Tweed case, and both demonstrate the 
complete impasse in which this purely analytical approach has 
landed the law. The origin of conspiracy in criminal law may do 

1 Crofter Hand Woven Harris Tweed Co., Lid. v. Vettch and Another (1942). 

1 All E.R. 142. 

7 (1892), A.C.25. 

3 (1898), A.C. 1. 

t (1901), A.C. 495. 

8 (1925), A.C. 700. 

* (1937), A.C. 797- 


7 Cf. Salmond, Torts, s. 156; Winfield, Tort, s. 13. 
3 Cf. in particular, the judgments of Lord Simon, L.C., and Lord Wright in 


the Harris Tweed case. 
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_as an historical explanation, but the result, as often pointed out, 
is that the joint, action of two unemployed can be conspiracy, 
-while the action of a limited company, controlling, perhaps, 
_ the entire steel or oil output of a country and ten thousands of ` 

_ people in its employment, cannot. As for the test of malice, it is 


- enough to refer fo the brilliant and devastating analysis of 


Evatt, J., in McKernan v. Fraser® which disclosed no fewer 
than twenty-four definitions of malice and eventually came 
to the conclusion that only “disinterested malevolence’’!® that 
is- pure spite unconnected with any economic purpose could 
be actionable malice. It is significant that, of all the leading 
_ English decisions, only Quinn v. Leathem' was based on malice. 
The jury found that the defendants had maliciously conspired 
to induce the plaintiffs’ customers or servants not to deal with 
the plaintiff or not.to continue in his employment, and a House 
- which. was not too friendly towards collective labour action, 
based upon this finding a judgment awarding damages. The 
comment of Lord Wright, in the Harris Tweed case,!? shows that 
the decision is difficult to support; in every subsequent case, 
some economic object was found to exist on the part of the 
_ defendants. Indeed, it is difficult to imagine the costly and risky 
apparatus of collective action being started to satisfy personal 
spite, in the absence of economic objects, of the purpose of 
securing some direct.or indirect advantage for the group involved. 
_ This test, coupled with that of “joint action” has served to divorce 
the law of conspiracy:from social reality. This article will attempt 
a brief survey of the matter in terms of the type of social conflict 
involved,-and it will not confine itself to conspiracy, though this 
provides most of the material, but include certain aspects of the 
law of contract (restraint of trade) and of the law of associations 
(discipline over members). 

Our central theme will be the principle of freedom of trade. 
What is its precise meaning in the English law to-day, and what 
- evolution has it undergone since it was stated in its classical 
and, on the face of it, still authoritative form?! The following 


°, (1931), 46 C.L.R. 343. 
` 10 A formula devised by Cardozo, J., in Nanay v. Raimist (1931), 255 N.Y. 319. 
11 (1901), A.C. 495. 
12 (1942), 1 Al E.R., p. 164. 
-13 The theme of this article is the transition from individual freedom of trade 
to corporate action. The problem of freedom of labour, which was originally 
regarded as one aspect of freedom of trade, needs separate consideration, though 
-the two problems are, of course, closely interrelated. The way in which the 

House of Lords has attempted to protect the personal freedom of labour, by its 
- distinction between -restrictive covenants concerning business goodwill and 
restrictive covenants preventing the use of an employee’s skill, is therefore not 
treated in this article. i l 
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- appear to be the ical types of social conflict by which the 


meaning, scope and limitations of freedom of trade can be | 


assessed—_ 


1. Competition between ‘business rivals (single firm. versus 


` single firm or combine). 
2. Conflict between groups of trade interests. 


3. Conflict between Labour and Employers (single or combine) 


4. Conflict between rival Labour groups. 


5. Conflict between rival business groups, with Employers and - 


Labour within each group collaborating. 
The necessary complement to the legal limits of collective 


action against another party is provided by the extent to which 


the law protects internal group discipline. There are three main 
types of cases— 


1. Contractual action arising out a cartel agreements (con- | 


trolling prices or production). 


2: Actions by and against trade assodato (black lists and , 


fines). 

3. Disciplinary actions arising out of reglementation or boycott 
by trade or professional organisations (Trade Unions, British 
`Medical Association, etc.). ooo 


Fo 


I. FREEDOM OF BUSINESS COMPETITION. 


1. The famous Mogul case provides not only a striking illus- 


tration of unfettered and ruthless competition between business 
rivals; it is also the best starting point for our analysis, as the 
classical. embodiment ,of Benthamite economic liberalism: in the 
law. Like a number of other House of Lords decisions from the 


‘last decade of the nineteenth century, the Mogul case reflects — 
the outlook of a judiciary brought up in conceptions and under. 
conditions which had already largely lost their validity at the . 
time of the judgment. The defendants, a group of shipping - 
companies, had ousted the plaintiff, a rival trader, by threatening 


his agents with boycott if they continued to act for him, and by 
deliberately undercutting the plaintiff, at a temporary loss to 
, themselves. The House found that there was no malice as 
required for a conspiracy action, but it is the economic creed of 
- the law lords, which gives the clue to the decision. Lord Watson 
said— 


“I cannot for a moment suppose that it is the proper 


| function of English Courts of Law to fix the lowest price. at 


which traders can sell or hire, for the purpose of protecting f 


1t (1892), A.C. 25. 


. 
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or extending their business without committing a legal wrong 
which will subject them to damages” (l.c. p. 40). 


It is true that this statement rather avoids the question 

, whether the means employed did not overstep the limits of law, 

but it reflects the emphatic distrust of any controlling function af 

public authority which, would interfere with the free play of 

/ economic forces. Even more sweeping are Lord Halsbury’s 
' categorical words— | 


XAI are free to trade upon what terms they like” (p. 38). 


Only a few years later Dicey, in his Law and Opinion in Eng- 
land during the Nineteenth Century, clearly saw the writing on 
_ the wall and brilliantly analysed the dialectic antithesis to which 
` . Benthamité individualism coupled with its legislative zeal to 
-ensure individual freedom had led, and foreshadowed state 
socialism; but such thoughts were far from the minds of the 
_. judiciary for a long time to come. l 
> 2. A comparison between the decision in the Mogul case and 
those given by the Court of Appeal in the next year, in Temperton 
y. Russell, and by the House of Lords, some years later, in Quinn 
v. Leathem,3® shows how difficult it was for the judiciary to apply 
the principles of freedom of trade so eloquently and categorically 
formulated for business competition to similar action taken by 
organised Labour against employers. In Temperton v. Russelt, 
the defendants, as members of a joint committee of trade unions 
_ in Hull, prevented the supply of building materials to a firm of 
' builders who refused to comply with a rule agreed upon by the 
unions and designed to make the master builders of Hull observe 
-certain rules regarding building operations thought to be for the 
benefit of the union members. In the words of Lord Esher, M.R., 
the.defendants were not “actuated . . . by spite or malice against 
' the plaintiff personally in the sense that their motive was the 
- desire to injure him, but they desired to injure him in his business 
in order to force him not to do what he had’a perfect right to do.” 
Nevertheless, the action succeeded, the chief authority being 
_- Lumley v. Gye.” Inducing persons not to enter into a contract 
- was held to be on a par with inducement to break a contract. 
. | The- effect of this decision, remarkable when contrasted with 
_~ the Mogul case, was somewhat tempered by the decision of the 
_- House of Lords in Allen v. Flood.: 
-> Herea liberally-minded House dismissed an action for damages 
6 (1893), 1 Q.B. 715. l 
16 (1901), A.C. 495. p oa 


— 1? 2 E. & B. 216. 
` 18 (1901), A.C. 495. 
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by two shipwrights against the. delegate of an ironworkers’ trade 


union, who had told their employer that all ironworkers would 


be called out by the union, unless he dismissed the plaintiffs. 
This decision, given a few years after the Mogul case, seemed to 


` assimilate the legal position of labour pressure,to that of business 


pressure against rivals. But in Quinn v. Leathem, a differently 


composed House took great pains to explain Allen v. Flood,. 


somewhat artificially, as being concerned with the unauthorised 
and self-styled action of a single union official, and therefore not 


- being concerned with conspiracy at all. In Quinn v.- Leathem? 


the defendants, as officials of a trade union, wished to compel 
the plaintiff, a butcher, to dismiss non-union men by threatening 


his chief customer with the calling out of his employees. The - 


plaintiff, after the first warning, had declared his willingness to 


let his men join the union and pay their fines and entrance money, - 


but the defendants had refused the offer, apparently in order to 


show the men that it was unwise to remain outside the union. 
This was ruthless action, but no more ruthless, and no less directly 
connected with the attainment of a legitimate economic object 


- than the action of the defendants in the Mogul case. Yet few 


d 


of the Lords in Quinn's case even referred to the M ogul case, so 
remote seemed the idea that what was legitimate coercion in the 
business world was legitimate too in conflicts between labour and 


employers. The union action in Quinn v. Leathem was harsh, 


but there was no evidence of any personal motive in the action 
against the plaintiff or his employees. There was probably no 
conscious discrimination, but simply the difficulty in the minds 


of judges versed in the ways of business and trade to grasp fully 


the implications of organised Labour action.2° Theoretically, 
Lord Lindley’s statement is impeccable (l.c., p. 539)— | 


“According to our law, competition, with all its drawbacks, 
not only between individuals, but between associations, and 
between them and individuals, is permissible, provided 
nobodys rights are infringed. The law is the same for all per- 
sons, whatever their calling; it applies to masters as well 


as to men; the proviso however is all-important, and it also - — 


applies to both, and limits the rights of those who combine 
to_lock-out as well as the rights of those who strike. But 
coercion by threats, open or disguised, not only of bodily 
harm, but of serious annoyance and damage, is, prima facie, 
at all events, a wrong inflicted: on the persons concerned ; 


18 (r901), A.C. 495. - 

= Cf. among others, the pungent comments of Holmes, J., in Vegelahn v. 
Guniner (1896), 167 Mass. 168, and of Evatt, J.. in McKernan v. Fraser 
(46 C.L.R. 382). . 


. 
. 
a on Oee ee 
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$ anid i in “considering. whether coercion bas ‘been applied or not, 
numbers cannot be disregarded.” 


. But the real crux of the matter lies in the'limits of the “rights” 
which must not be infringed. In attempting to distinguish the 
© case before him from the Glasgow Fleshers’ case*'—where a 
‘butchers’ union was held not liable in damages for threatening 
_salesmen that they would not buy from them, if they continued 
to sell meat to the plaintiff, with the object of limiting competi- 
_ ‘tion——Lord Lindley held that in the latter case no one’s rights 
-. had been infringed, whilst, in Quinn's case, the coercion of the 
- plaintiff’s customers and servants had infringed their liberty as 
“well -as. his. As Scrutton, L.J.,. pointed out in Ware and De 
Frevill v. Motor Trade Association,” this distinction is quite 
unintelligible. 
While Temperton’s and Quinn’s cases thus left oaa Labour 
in a position much more unfavourable than that of business 


'_ competitors, the balance was-more than redressed by the Trade 


Unions Act of 1906, which gave trade unions an immunity for 
actions which would otherwise be actionable conspiracy. The 
Act of 1927 narrowed the field of application of this immunity 
by the much more restricted definition of trade disputes, but left 
it untouched in principle. 

Thus, after the removal of the disabilities which, at first, had 
_ outlawed collective labour action, the law no longer presented 
_ essential obstacles to the important social and economic develop- 
ment, which made individual freedom of trade and individual 
“ rivalry more and more a matter of the past, and substituted for 
it the disciplined organisation and collective action of groups 
= within the State. 
=- Employers’ Federations and Labour omens Production and 
“Price Cartels, Trade Associations and Professional Organisations, 
all tended. to close their ranks against growing pressure from 
conflicting interests and organisations. Capitalists attempt to 
organise a particular industry by complete reglementation. and 
standardisation of production, prices, marketing, conditions, of 


- „labour, etc. Trade Unions aim at a monopoly of collective bar- 


a gaining, the fullest expression of which is the ‘“‘closed shop” 


<. © _ principle, so hotly contested in the United States. Professional - 


organisations, reviving guild policy, discipline members’ conduct 
and activities, jealous of outsiders and competitors. 
Individual freedom of movement is more and more curtailed. 


>  ®L Scottish Co-operative Wholesale Society v. Glasgow Fleshers’ Trade Defence 


`~ * Association (1898), 35 Sc.L.R. 645. 
- 22 


(1921), 3 K.B. at p. 68. a l - 


J- a r 
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i Meanwhile the law, reflecting State policy, attempts to-remain a. 


neutral umipire, content to check certain excesses, but otherwise 
leaving the contending groups to fight it out and maintaining all 
the time uneasily the myth of individual freedom of trade. 

` 3. The Trade Union Act of 1906 is probably responsible for 
the absence of any House of Lords decisions òn Conspiracy and 
other problems of combined action until well after the first world 
war. For Conway v. Wade® only deals with a side issue, and 


reflects the desire. of the House to counteract. the effects: of the. 


Act by a restrictive interpretation of the scope of legitimate Trade 


~ Union activity, a tendency continued (by a severe restriction of 


the scope of legitimate strikes) by the Act of 1927. = 


Meanwhile, group organisation and action had become: more. 


and more predominant, and the next great case after the “trilogy,” 


Sorrell v. Smith” deals with a conflict between two powerful ` 


trade groups, a trade union of newspaper retailers on one side, 


and a committee of newspaper proprietors on -the other. The’ 7 


dispute arose from a conflict of economic policy. The retailers — 
_ wished to prevent competition by new retailers, the proprietors ~ 


wished to encourage sales by an increase in retailers. Both 
exerted pressure upon the middle-men, wholesalers; the plaintiff, 
` at the order of his union, by transferring his custom from a 
wholesaler who also supplied.newcomers, to another wholesaler ; 
the defendants. by threatening that latter wholesaler to stop 
supplies, unless he ceased to deal with the plaintiff. The plaintiffs’ 
suit for an injunction to restrain the defendants. was.unsuccessful, 


and the decision seems obviously right. Not only from a formal . 


legal point of view, the attitude of neutrality towards economic 
groups struggling for enforcement of their economic aims, by the 
law of a State which has itself no active economic policy, here 
happened to.correspond to a rough balance of strength, between 


the contending groups, proprietors and retailers. But the case ` 


‘illustrates how far social reality was already removed from ‘the 


state of affairs idealised by the Mogul case, where every individual . 


‘had full economic freedom and, so Bentham thought, all would 
come out well for the community. . 

4. The cases of such conflicts are not confined to rival business 
groups or to a struggle between Capital and Labour. ‘At least 
two important decisions deal with conflicts between rival labour 

‘associations. Reynolds v. Shipping Federation® reveals, in the 


first -place, a struggle between the power National Union of | 


23 (1909), A.C. 510. 
~ (1925), A.C. 700. 
2% 11924) 1 Ch. 28. 


ae 
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Seamen and Firemen, attempting to create a single source of 
supply of seamen and firemen for British shipping, and a rebel 
union which wanted to break this monopoly. In the second place 
it shows, as later the Harris Tweed case, co-operation between 
employers and labour against outsiders, and it thus helps to 
explode another nfyth, that of the unity of the working class.” 
In this case, the Shipping Federation, comprising nearly all the 
shipowners of the country, and the National Union, had agreed 
to recognise the decisions of the National Maritime Board, a kind 
of successor to the war-time official Board established by the 
Ministry of Shipping. The labour supply was controlled by the 
issue of a card to members of the National Union, without which 
it was impossible to obtain employment on any ship belonging 
to the Federation. It was against this method that the plaintiff, 
a member of the rebel union, unsuccessfully brought a conspiracy 
- action. 

The Australian case of McKernan v. Fraser® also concerned 
a conflict between rival unions of seamen. The members of the 
established union refused to sail with those of a rebel union. The 
case gave the occasion for the masterly judgment of Evatt, J., 
which is certainly the greatest judicial contribution made to the 
- problem, and exposes the fallacy of the malice test when applied 
to class and group action of the type dealt with in all the judgments 
. hitherto analysed. 

The two decisions give us a glimpse of the social trends that 
are gradually taking shape: Labour is getting organised—at least 
in some parts of the world and in some branches of the industry— 
in such strength that the main trade union movement can aim 
at not only controlling individual workmen, but at establishing a 
monopoly of labour supply and conditions. Any new labour 
organisation must fight not so much against employers who some- 
times support or welcome it—but against the existing Labour 
organisation. This development towards guild monopoly is 
‘reinforced by the tendency of State authority to reduce labour 
strife by leaning upon the predominant trade union movement, 
and a corresponding tendency on the part of employers’ federa- 
tions which, for different reasons, have come to prefer negotiation 
to strife no less than the officially recognised labour movement. 
They may want protection from foreign competition, or from an 
internal rival, or they may live on State orders, as in times of 
rearmament or war. Where employers and Labour co-operate 
within a particular industry, without official intervention, we get 
different types of syndicalism; where the State deals with and 


* (1931), 46 C.L.R. 343. 


Pus 
oa 





10 l MODERN LAW REVIEW. Dec., 1942 





protects the respective organisations of employers and workmen, | 


we get, after a time of transition, an active social and industrial 
policy dependent upon the political philosophy which dominates 
the Government. 

5. The Harris Tweed case®’ arose shortly before the outbreak 


of the second world war from a situation which war developments - 
have greatly modified. The conflict was one between the original ` 


Harris Tweed industry of the Outer Hebrides, which has the 


yarn spun by hand in the islands and woven there in the crofters’ . 
. cottages, and some competing island mills, which had their yarn 
spun on the mainland by cheaper commercial methods, but the - 


cloth woven by island crofters. This latter method also qualified | 
for the trade mark “Harris Tweed.” By far the greater part of 
the Harris Tweed industry on the island.of Lewis was apparently ` 


. in the hands of millowners, organised in an association and employ- 
ing members of the Transport and General Workers Union; to .- 
’.the same union belonged all the dockers at the port where 


imported yarns were unloaded. The Union wanted to protect 
its members and fight non-union mills, by depriving them of their 
means of competition; the millowners’ association wanted to rid 
itself of the competition of mainland spun yarn. The Transport 
and General Workers Union and the Millowners Association thus. 
had parallel interests and co-operated in every way. The action’ 
taken was a refusal by the dockers, who, though not in the Harris 
Tweed industry, were members of the same union, to unload any ` 
more yarn imported from the mainland and consigned to the 


plaintiffs, seven-small producers. On the part of the trade union,” 


this was part of a wider policy designed to secure a minimum 


selling price for island cloth and a collective bargaining agreement ~ 


with the Millowners Association. These latter negotiations did 
not lead to any result, and there was some difference of opinion 


among the judges whether the Secretary of the Association was ` 


a party to the alleged conspiracy of the two defendants sued as 
officials of the Union. The result was not affected since the 
combined action was held not to be an actionable conspiracy. 
What is certain is that the employers’ association and the workers’ 
union co-operated against a numiber of outsiders who were 
owner-producers. 

The action was, apparently by agreement, not brought anit: 
the officials as agents of the trade union, but as individuals, so 


that the Trade Union Act of 1906 could not apply and the 
problem was one of common law conspiracy. The Lords -were 


unanimous in dismissing the action, and their Suee ns show 


judgment of Lord Simon, [Sore 


4 ‘ 


-> alesson. Lord Simg 


= or “ eel ee This 
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how much greater the understanding of modern British 
judges is for the scope of collective action.in industrial strife. 
‘There was no shadow of disagreement on the decisive point: 
that the action taken by the union was not “malicious,” but for 
the protection of Jegitimate interests. Such legitimate interests 
are the prevention of under-cutting and unregulated competition, 
. or-thé creation of a better basis for collective bargaining. In the 
Sonritnis-sufficient that such objects 
should form the predom fifant Hiparpose;-even Tyf it should be accom- 
panied by feelings of g ergo Rabsatisfac HORN i 

















and ‘ ‘intention ” in $l Lig Aa ie pe He 
. Bayi significant, red lisation of the impasse 
veen pecte iéelifigs and motives has 
led in e field of the soci strugele-bétween groups and classes. 
Lord-Wright strongly reinforced this view, which commends itself 
not only as the only practicable approach to economic problems, 


but also as a necessary brake on jury prejudice. To quote 


p a Wright— i - LP po, i a 5. 


“To leave to a jury to decide on the basis of an internal 
` mental state, rather than on the facts from which intent is to 
be inferred, may be to leave the issue in the hands of the 
_-jury as clay to mould at their will . . . Mere malevolence 
does not damage anyone. I cannot see how the pursuit of a 
legitimate practical object can be vitiated by glee at the 
adversary’s expected discomfiture. Such glee, however 
=- deplorable, cannot affect the practical result.” 


‘The chief interest of Lord Wright’ s judgment lies in the way 


. Z in which it faces some of the economic and social implications of 


- the dispute instead of being content with the occasional quotation 
"of such stock phrases as “freedom of trade.” It deals both with 
the limits of such alleged “freedom” and with the respective 
~ position of employers and workmen’s interests in an issue like 
the present one. 


iC 


. It is necessary to ascertain what constitutes the tort 
alleged. It cannot be merely that the appellants’ right to 
freedom in conducting their trade has been interfered with. 

' That right is not absolute or unconditional. It is only a par- 

' — ticular aspect of the citizen’s right to personal freedom, and, 

like other aspects of that right, is qualified by various legal 

limitations, either be statute or by common law. Such limita- 
tions are inevitable in organised societies, where the rights 
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of individuals may clash. In commercial affairs, each trader’s 
rights are qualified by the right of others to compete. Where 
: the rights of labour are concerned, the rights of the employer 
are conditioned by the rights of men to give or withhold their 
services. The right of workmen to strike is an essential 
element in the principle of collective bargaining . . .” 


That one of the paramount problems of law is the reconcilia- 
tion of the freedom of one individual with that of every other 
in the society, has indeed been the pre-occupation of most legal 
philosophers. Starting from widely different premises, Kant, 
Spencer, Bentham, Stammler, among others, agree in seeing the 
aim of law in the securing of the maximum freedom for every 
individual which is compatible with an equal measure of freedom 
for everyone else. The problem of a legal order lies not in the 
recognition of this elementary truth, but in the way to realise it, 
in the light of social and economic conditions. In regard to 
personal freedom, the law of every civilised state has long recog- 
nised the need to limit the freedom of each individual by criminal 
law, police supervision and a host of other restrictive measures. 
But the glittering ideology of freedom of trade, particularly - 
appealing to a legal profession whose social background was the 
same as that of the commercial and industrial entrepreneur who, 
for the greater part of the nineteenth century, derived benefit 
from an unrestricted interpretation of freedom of trade, has 
obscured the inherent contradiction of such an ideal. Many years 
before the Mogul case Marx pointed out how the economic freedom . 
of capitalist enterprise would lead to its own extermination, by 
the formation of groups and monopolies which would suppress 
the small entrepreneur. But even to lawyers unversed in Marxist 
dialectics, the Mogul case might have shown the fallacy of 
unchecked freedom of trade. In that case, the stronger association 
could, in the name of that freedom, squeeze the weaker out of 
business. As pointed out, in the absence of an active economic 


state policy, the various economic interests within the State `. 


resorted to an increasingly rigid corporate policy, in order to 
counterbalance pressure from other organised interests. But it is 
obvious that this policy must also lead to a deadlock: either one 
group proves decidedly stronger and crushes opponents, or various 
groups, such as employers and workmen’s unions, producers and 
retailers, or competing undertakings within the same industry, 
keep each other in check, with an effect which is bound to be 
paralysing at times of economic:-stress or national emergency. On 
this aspect of the matter, neither Lord Wright nor any of the other 
Law Lords had any comment to make. But Lord Wright did 
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remark on the question of the struggle between Capital and 
Labour— 


“It is true that employers and workmen are often at 
variance because the special interest of each side conflicts in 
the material respect, as, for instance, in questions of wages, 
conditions of hours of work, exclusion of non-union labour, 
but, apart from these differences in interest, both employers 
and workmen have a common interest in the prosperity of 
their industry, though the interest of one side may be in profits 
and of the other in wages. Hence a wider and truer view is 
that there is a community of interest ” (p. 166). 


The Harris Tweed case certainly does demonstrate that the 
theory of the necessary conflict between capital and labour is an 
over-simplification, or, at any rate, to some extent overtaken by 
developments not existent in the earlier stages of industrial 
revolution. But the alternative theory of the community of 
interest between employers and workmen must also be subjected 
to close scrutiny. It is a theory praised by one section of the 
syndicalist movement and, above all, by Fascism. But before 
we examine this theory any further, the analysis of the eclipse of 
freedom of trade must be supplemented by a survey of the internal 
legal structure of the group entities which have so largely replaced 
the individual in the economic struggle. 


Il. THE ENFORCEMENT OF CORPORATE DISCIPLINE IN 
TRADE MATTERS. 


The growth of group action in the pursuit of economic 
interests could be effective only if the group organisation con- 
cerned could exercise adequate control over its members and those 
within its sphere of action. 


I. ENFORCEMENT OF CARTEL AGREEMENTS. 


A number of actions has arisen out of agreements within a 
particular trade or industry, by which the parties, in the common 
interest, agreed to observe a certain price or a production quota, 
to form a pool or to employ another of the many methods 
adopted in modern economic life. These actions are purely con- 
tractual, and the small number of Court decisions reported seems 
to show a definite movement from the protection of individual 
economic freedom to the recognition of the legitimate purposes 
of group control. But it is difficult to follow a clear line, because 
the decisions, like those on Conspiracy, avoid any conscious 
appreciation of the social and economic issues involved and 


~ 
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contain, instead, haphazard and improvised excursions into 
economic theory. 

In Hilton v. Eckersley” eighteen mill owners agreed to conform 
with the resolutions of a majority present at any meeting, in 
regard to wages, working hours, engagement, of workmen, and 
general management. The Court of Exchequer held that “a 
contract by which the obligors agree to carry on their trade not 
freely as they ought to do, but in conformity to the will of others 

. is contrary to public policy.” 

In Joseph Evans v. Heathcote? a number of cased tube manu- 
facturers had, by agreement, regulated prices and output. Any 


- manufacturer who exceeded his quota of production, had to pay 


a certain proportionate amount into a pool, from which those 
who had not reached their quota were to be compensated. The 
association was not compelled to buy from the individual manu- 
facturers, but they were under an obligation to sell to the 
association. The plaintiff claimed his share, in accordance with 
the agreement, not having reached his quota, and, strangely 
enough, it was the association which successfully pleaded invalidity 
of the agreement, on the ground of the plaintiff’s restriction of 
economic freedom. The defence succeeded (though the plaintiff 
recovered on another ground) because, in the judgment of 
Scrutton, L.J.: (x) the plaintiff was not bound to sell except to 
five named firms, who were under no obligation to buy from 
him; and (2) the plaintiff had no power to withdraw from 
the agreement. 

A similarly strong attachment to individual freedom of 
competition and economic initiative was shown by the House of 
Lords, in the Irish Dairy case.8° An Irish co-operative society for 
the manufacture of cheese and butter took all the milk output of 
its members at current prices. The members were not to sell, 
without consent, to any other creamery within a certain area. 
They had no right to withdraw from this obligation except by 
transfer of their shares. The majority judgments, especially that 
of Lord Birkenhead, thought that the consent to a transfer of 
shares, which was necessary, would not be given “unless in the 
most exceptional cases,” and a member was thus practically tied 
for ever to this restriction of his economic liberty, whereas Lord 
Parmoor, in his dissenting judgment, said that “there is positive 
evidence that whenever a person has applied for a transfer it has 
been granted . . .” There was, thus, a conflict of opinion as to 


28 (1855), 6 El. & ae 47. 

7° (1915), 1 K.B. 4 

89 McEllistrim v. t patineeniead Co-operative Agricultural and Dairy Soc. 
(1919), A.C. 548. 
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the degree to which the economic freedom of members had, in 
fact, been restricted.3t But the main difference was on the 
principle. Lord Finlay expressed the majority view by the 
following words— 


“Public policy requires that every man shall be at liberty 
to work for himself and shall not be at liberty to deprive 
himself or the state of his labour or talent, by any contract 
that he enters into. This is equally applicable to the right to 
sell his goods.” 


Lord Parmoor’s dissenting judgment struck a very different 
note. It emphasised two aspects ignored by the majority: (1) that 
a co-operative society was’a voluntary association for the common 
benefit of all its members who share in the shaping of its policy ; 
and (2) that the obligations and restrictions were not unilateral, 
but the consideration for the obligation of the plaintiff not to sell 
milk to other persons or societies was to be found in the society's 
_ obligation to purchase all his milk. 


“The basic idea is co-operation . . . No member of the 
society is subjected to the risk of selling his produce at a price 
dictated by an outside purchasing body, for the purposes of 
profit, and I can see no reason for the suggestion that the 
appellant, and other members of the respondent society, are 
subjected to unreasonable conditions by an obligation to sell 
milk at a price to be fixed by a committee of their own choice 
in the interest of the members of the society, and which it 
should be assumed, in the absence of evidence to the contrary, 
will be fairly fixed in the common interest of all parties 
concerned.” 


The distinction between contractual and corporate relationship 
is familiar to continental, but unfamiliar to English legal thinking. 
Maitland has brilliantly analysed?? the way in which Contract 
and Trust are made to explain and represent all the relations 
arising from membership of an unincorporated association. This 
difference of approach is itself a symbol of the individualistic 


31 There is nothing in the reported judgments of either the House or of the 
lower Courts* to contradict Lord Parmoor’s statement of the facts. Barton, J., 
only said that “it would be difficult for a man with ten or twenty cows, and still 
more difficult for a man with forty or fifty cows to find, within the area of the 
Society’s operations, a transferee . . ., if this rule is a good and binding one.” 
He went on to point out that company law refused to interfere with the decision 
of the directors, unless they had acted improperly, which it was for the complain- 
ant to prove. It was not disputed that the defendants would not encourage 
a proposed transfer which would strengthen a rival creamery. 


* (1918), 1 L.R. 313. 
32 Selected Essays; cf., in particular, ‘Trust and Corporation,” and “Moral 
Personality and Legal Personality.” 
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tradition of English law, and Lord Parmoor had probably a keen 
appreciation of the shape of things to come when he thought that 
the discipline enforced by an association upon its members could 
not be brushed aside by an invocation of an imaginary freedom of 
economic movement, which economic developments -might long 
fiave made illusory. There is no doubt that*the categories of 
Contract and Trust are no longer adequate to explain the legal 
character of group action, whether by corporate or unincorporated 
groups. Subsequent decisions which present, of course, an incom- 
plete and somewhat haphazard selection from the different types 
of economic action show an increasing judicial recognition of the 
power of the group to enforce the restrictions of economic freedom 
of the individuals whose economic interests it represents. But 
before we attempt an analysis of these decisions, and of the trend 
which they reveal, it should be observed that, even at the time 
of Evans’ and McEllistrim’s cases, the House of Lords and other 
high tribunals had repeatedly recognised combined action which 
restricted the economic freedom of the members for a common 
purpose. In A.G. of Australia v. Adelaide S.S. Co., agreements 
between various coal-mine and ship owners designed to cut out 
. competition were held not to infringe the Australian Industries 
Preservation Act, 1906, since they were not concluded with intent 
to restrain trade or commence to the detriment of the “public” 
nor an attempt to monopolise. 

Lord Parker, who delivered the judgment of the Judicial 
Committee, said that, though, speaking generally, it was the 
interest of every individual member of the community that he 
should be free to earn his livelihood in any lawful manner, and 
the interest of the community that every individual should have 
this freedom, yet, in certain circumstances it was in the interest 
of the individual to contract in restraint of such freedom, and 
the community, if interested in maintaining freedom of trade, 
was equally interested in maintaining freedom of contract within 
reasonable limits. The decision of the House of Lords in the 
famous Salt case** was no less emphatic in stressing the benefits 
of restrictive agreements to control supply and prices. The 
plaintiff company was a combination of salt manufacturers 
established in order to regulate supply and keep up prices. It 
had practical control of the inland salt market. The members of 
the combination were entitled to be appointed as distributors. 
The defendants, themselves not members of the company, under- 
took to supply to it, for four years, 18,000 tons of salt per annum 


33 (1913), A.C. 781. 
54 North Western Salt Co. v. Electrolytic Alkali Co. (1914), A.C. 467. 
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= at a price of 8s. per ton and not to make other salt for sale. They 
had an option of buying back the whole or part of the supply 
at the current selling price, which was no less than 18s. per ton, 
and to act as distributors. This agreement was held to be valid. 
The most objectionable aspect of the decision is its omission to 
consider whether ‘an agreement is in accordance with public’ 
interest that quite obviously enabled a combine to maintain a 
monopoly over a vital commodity, and to enforce prices the 
reasonableness of which in regard to the public can be judged 
by the difference between the purchasing price of 8s. and the 
selling price of 18s. per ton. Although the law is quite clear that 
not only the interest of the parties but that of the public is to 
be considered in testing the validity of an agreement in restraint 
of trade, the latter is invariably brushed aside with the observa- 
tion, that only in exceptional cases what is reasonable between 
the parties is not also reasonable towards the public. This is 
indeed a remarkable judicial contribution to the social and 
economic problems of monopoly control of commodities, but we 
cannot pursue this aspect of the matter any further here. The 
House certainly had no doubt that the restriction of economic 
freedom imposed upon the plaintiff was not unreasonable. Lord 
Haldane observed that an ill-regulated supply and unremunerative 
prices may be a disadvantage to the public. It is difficult to see 
why similar considerations should not have applied in the Irish 
Dairy case. Some commentators may be inclined to attribute the 
divergence to social prejudice, but a truer explanation is probably 
the confused and erratic attitude of Law Courts towards economic 
problems. Lord Finlay, in Crown Milling Co. v. The King,” gave 
expression to a widespread judicial illusion when he said that it 
is not for any tribunal to adjudicate between conflicting theories 
of political economy; but every decision commented on in this 
article-shows how often judges have taken sides in economic 
. issues, though often unconsciously and mostly in the form of 
improvised and unscientific theories. 

A decade after Evans v. Heathcote, the Court of Appeal had 
no hesitation in declaring valid an agreement by which the 
defendant had joined a society formed to organise the marketing 
of home-grown hops through the society, and the defendant 
undertook to deliver to the plaintiffs all hops grown on certain 
land. He attempted to get out of his obligation by leasing his 
- land, with hops almost ready to pick, to a company which he 
himself controlled. Scrutton, L.J., emphasised that Courts now 
viewed with favour restraints of trade imposed between equal 


95 (1927), A.C. 394. 
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contracting parties for the purpose of avoiding undue competition 
and carrying on trade without excessive fluctuations and 
uncertainties.*® 

The steady increase of collective action for the protection of 
certain economic interests has more and more led, from a com- 
‘paratively loose contractual form, to a tighter Structural organisa- 
tion, mostly in the form of trade and other, usually unincorporated, 
associations. The principal object of these associations is the 
maintenance of minimum prices by a rigid control of wholesalers 
and retailers. Obviously such control can be effectively attempted 
only where competition between producers has been decisively 
curtailed or excluded. Price control within any industry is the 
direct result of a combination which makes substantial control 
of the market possible. The most rigid and universal price control 
scheme in Britain is that of the Tobacco Trade, and it is the 
tobacco industry where manufacture is almost completely mono- 
polised. But effective schemes have been evolved by many other 
trades, among them the Proprietary Articles Trade, the Book 
Trade and the Motor Trade. Though there is variety in details, 
the basic principles are the same. An association is formed which 
` comprises sometimes manufacturers only, but often wholesalers 
and retailers as well. The association, whose main object is usually 
the fixing of wholesalers’ and retailers’ prices (manufacturers’ 
prices are not fixed) concludes a number of agreements with the 
different sections of the trade, by which both wholesalers and 
retailers undertake not to supply to or buy from price cutters. 
The principal means of enforcement is the black list system, 
which has come before the Courts on several occasions. The’ 
contractual side is revealed, for example, in Imperial Tobacco, ` 
Lid. v. Parslay,>" where the plaintiffs had fixed liquidated damages 
of £15 for every breach of the clause in the agreement with the 
retailer forbidding undercutting. The legality of the black list 
scheme was finally recognised by the House of Lords in Thorne 
v. Motor Trade Assoctation,® and the protracted controversy 
between the Court of Appeal and the Court of Criminal Appeal 
thus settled Both the placing of a member on the stop list and 
the alternative of a fine to prevent black-listing were declared 
legal, provided the action is a reasonable pursuit of legitimate 
business interests. In that case it is neither criminal blackmail 
nor civil conspiracy. From the judgments in Thorne’s case it can 
be surmised that only action dictated by personal or vindictive 


36 English Hopgrowers, Lid. v. Dering (1928), 2 K.B. 174. 
37 52 T.L.R. 585. 
88 (1937), A.C. 797. 
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motives, Justice Cardozo’s “disinterested malevolence” or the 
demand of an extortionate fine would make the action illegal. 
Thus a further important step was taken in legitimating collective 
action for the protection of economic group interests. The law 
authorised corporate action which eliminated freedom of trade 


- for the individual, and it refused to interfere, except in very rare 


cases. The attitude was still neutrality, with silent abandonment 
of the liberal econornic ideals of previous generations. 

The autonomy of group organisation and the power of disci- 
pline of the corporate institution which represents a particular 
interest, is further strengthened by the refusal of Law Courts to 
interfere with disciplinary measures, save in exceptional circum- 
stances. An interesting illustration is McLean v. Workers’ Union,® 
where Maugham, J., refused to interfere with the expulsion of a 
member of a trade union as a disciplinary measure unless certain 
elementary principles were ignored. 


“There is no legal right of redress if he be expelled according 
to the rules, however unfair and unjust the rules or action of 
the expelling tribunal may be, provided that it acts in 
good faith.” 


The same principles have been applied to all sorts of pro- 
fessional organisations which have thus been enabled to exercise 
a guild-like control over the particular field in which they operate. 
Thus, in Weinberger v. Inglis’? the House of Lords refused to 
examine the.merits of the expulsion of a naturalised German 
member by the Stock Exchange (then unincorporated) during the 
war. In Thomson v. British Medical Association®™ the Judicial, 
Committee refused to follow the attempt made by McCardie, J. 
in Pratt v. British Medical Association, to control and make 
actionable the boycotting and professional ostracism of a medical 
practitioner by the organised medical profession, and similar 
principles apply, of course, to other professions, such as the Inns 
of Court, the Law Society, and the accountants’ organisations. 


CONCLUSIONS 


Two factors, above all, make it difficult to draw full and 
satisfactory conclusions from the decisions analysed in this 
article. One is the casualness in the selection of problems which 
come or do not come before the Courts, coupled with the impetus 
that the expense of ordinary litigation has given to arbitration. 

39 (1929), I Ch. 602. 

49 (1919), A.C. 606. 


41 (1924), A.C. 764. 
#2 (1919), 1 K.B. 244. 
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The other is the almost universal refusal of the British judiciary 
to enter into the economic implications of law, even where it is 
most closely related to economics. Nevertheless, it is possible to 
trace a fairly clear pattern of development. It may be thus 
summarised— 

* x. Attachment to the ideal of individual fr8edom of trade and 
economic movement has dominated the British judiciary in the 
past few generations. It has been shaped mainly against the 
background of free competition in business and trade. 

2. Individual freedom of economic movement, in all spheres, 
has increasingly been displaced by the self-organisation of the 
different economic interests. It has led both to a predominance of 
collective action against opposing interests, and to a rigid policy 
of disciplinary control and, if necessary, ostracising of outsiders 
or rebels within a particular group by the predominant 
organisation. 

3. The Courts have gradually come to recognise as legitimate, 
within very wide limits, the power of group organisation to replace 
the individual in the economic struggle. The recognition, at first 
halting in the case of collective labour action, is now extended 
to all types of labour, trade and professional organisations, and 
the checks imposed by the test of reasonableness (in regard to 
conspiracy, restrictive covenants and blackmail) would operate 
only in very exceptional cases. 

4. The public at large, representing the bulk of consumers 
and users, in the absence of group organisation, remains no more 
than a spectator and, often, a victim in the struggle of organised 
interests. There does not appear to be a single English decision 
in which consideration of what is reasonable in the interest of the 
public has influenced or altered a decision reached by consideration 
of what is reasonable between the parties. 

5. The Courts, in conformity with the general policy of English 
law, have striven to maintain neutrality in the struggle of econo- 
mic and social interests. In practice, this attitude leads to the 
attainment of a largely monopolistic control by the most 
powerful group. 

6. While, to this extent, Marxist analysis has been vindicated, 
by social and legal development, this is not the case in regard 
to the unity of working-class action. A number of recent 
cases shows working-class organisations in co-operation with 
employers’ organisations, sometimes against a rival working-class 
organisation. 

The Harris Tweed case ends the story of the development 
at a point just before the outbreak of the present war. War 
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developments are obviously bound to produce great changes. 
This is not the place for their analysis. So far it seems that, as in 
other countries, the State, under military and social exigencies, 
has assumed a more active part in the control and direction of 
economic movements. The general policy is to use the pre-, 
dominant organisation within each section as partner and assis- 
tant. This, for the time being, has increased the monopolistic 
character of these organisations, within their sphere of interests. 
The leading producers and employers, the principal trade unions, 
are, at present, nearer to complete control in their particular 
field than ever before. The small producer, the rival union, and 
the individual outsider have little or no place in the triangular 
relation between government, employers and labour organisations. 

As between the conflicting economic and social interests, the 
Government attempts to maintain a precarious balance, trying 
to recognise the status quo without shifting the pre-war balance 
too much one way or another. But the experience of other 
countries (e.g. Germany, France and Italy) as well as the inherent 
logic of the development traced in this article, seems to show that 
such balance cannot be indefinitely maintained. Sooner or later 
a stalemate is reached which leads to an active government 
policy. The principal alternatives seem to be the socialist or 
the fascist way. 

W. FRIEDMANN. 


RECENT DEVELOPMENTS IN 
SOVIET LEGAL THEORY 


I 


URING the 'thirties Soviet ideology clearly developed in the direction 
of accepting the State as the organisation of Socialist Society, 
an organisation which, if not ultimate, is in any case regarded as 

definitive for any period admitting of human estimation. This development 
could not fail decisively to change the outlook of Soviet legal theory. 
Following the lines of classical Marxian thought, Soviet legal theory had 
originally looked upon State and Law as superstructures essentially based 
upon the foundations of bourgeois society and to be used by a proletarian 
dictatorship only for a relatively short transitional period. Nearly all studies 
of Soviet legal theories published outside the Soviet Union! have been 


1 The only exceptions, apart from some American publications not now 
available in this country, are the present writer’s report in Zetischrift fuer Sozial- 
forschung, Vol. VII (1938), No. 3, and (for the special problems of International 
Law) Hazard’s article in The American Journal of International Law,, Vol. 32 
(1938), pp. 244 ff. None of these publications, of course, has touched the most 
recent. developments, for which I must refer to the official Soviet legal organ, 
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exclusively concerned with developments during this first phase, i.e. in 
fact during the first fifteen years following the end of the Civil War. The 
subsequent events have not only been neglected by Western observers, 
but their analysis has even been declarėd to be “uninteresting” by writers 
who paid more attention to the external circumstances of the “purges” 
¢han to the fundamental issues which were involved jn that great political 
crisis.? In fact, the most interesting problem of Soviet legal development, 
viz. the problem of a specific theory of Socialist Law, arises just at the 
point where the need for such a theory is recognised in principle. There 
could be no such recognition as long as law was regarded as a mere 
“bourgeois fetish,” bound to “wither away” as a consequence of the 
success of collectivism.® i 

This latter attitude merely expressed the revolutionaries’ natural 
opposition to the law of the former state. But this opposition was rein- 
forced by the original Marxian conception,‘ according to which not only 
the political organisation inherited from the former rulers, but the State 
in general, was to be used by successful revolutionary socialists only for 
a transitional period, a period the duration of which would be short if 
measured by the standards of history, and during which, as in all revolu- 
tions, little attention was likely to be paid to legality. In some of Lenin’s 
papers*.‘‘proletarian dictatorship” is indeed given the meaning which is 
often associated with the word ‘“‘dictatorship,’’ namely that of a “rule 
not bound by fixed legal norms.” But, even during the Civil War, it was 
only very exceptional that Lenin used definitions of this kind. As a rule, 
he based his case for proletarian dictatorship, as opposed to the allegedly . 
“classless”? bourgeois democracy, on the Marxian doctrine that every 
state means the domination by one class, and that, consequently, the only 
choice confronting the working-classes was that between a state dominated 
by themselves and a state dominated by the old ruling class. At the same 
time, however, Lenin demanded in all the writings published during that 
period that there should be ‘revolutionary legality,” i.e. a properly func- 
tioning Soviet State. This was sociologically analysed as the rule of the - 
working classes, but this rule was to be exercised according to clearly 
established legal norms, so that the question as to what was right or wrong 
from the point of view of the interests of the working class should not be 





Sovietskoe Gossudarsivo (“The Soviet State”) (abbreviated in this article with 
S.G.). Dobrin’s article in The Law Quarterly Review, Vol. 52 (1936), is written : 
without knowledge of the—then just beginning—crisis of the Pashukanis school, 
but with an interesting analysis of the reasons that led to this crisis. Virtually 
all other publications (including the monograph by Taracouczio on Soviet 
Conceptions of lnternational Law and the article by Makarov in Zeitschrift fuer 
auslaendisches oeffentliches Recht und Voelkerrecht, 1936, pp. 479 ff.) deal with 
stages of the development within the first period. 

2 See Florin-Hertz, “ Bolshevist and National Socialist Doctrines of Inter- , 
national Law,” in Social Research (New York), Vol. 7, p. 18. It is unnecessary 
to discuss the question whether there is in any country such a thing as a pure 
“inquiry for inquiry’s sake” concerning a problem of such high political import- 
ance as legal theory. It may be taken for granted that the participants in Russian 
legal discussions were subject to any degree of political bias, but I venture to . 
think that it is more interesting to look for the ideological expression of the issues 
people were each other “purging” for than for the paraphernalia of the purges. 

3 Reichberg in a publication of 1919—but similarly Stouchka as late as 1931. 

4 In the Critique of the Gotha Programme (1875). 

š Especially in a draft on “Proletarian Dictatorship,” written in connection 
with international Socialist discussions in’ 1920 and published in Vol. XXV of 
the (Russian) complete collection of his works. 
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_ left tö the hazard of the application of these norms by the subordinate 
~ „organs of the state according to their own estimation and judgment of 
©- working-class interests. This theory was generally adopted by Soviet 
"political doctrine—as no state of any kind can work without some’sort of 
-a theory of “‘legality’’—but it left little scope for the development of 
elaborate:legal theories as long as “revolutionary legality” was in a highly 
provisional stage, anf considered as being subject, as soon as possible, to” 
replacement by a regime of free and voluntary subordination in a com- 
‘ _munist society. 
TONEY The need to interpret Soviet Law as something much more permanent, 
` and to reconcile its relative stability with the tenets of Marxism, arose 
_ only after the introduction of the N.E.P. (New Economic Policy), i.e. 
the temporary compromise between the Soviet regime. and the still sur- 
„viving capitalist elements in Soviet society. The theory of Pashukanis 
which—especially outside the U.S.S.R.—has often been wrongly described 
_as the Soviet theory of Law, can be characterised as the legal theory of the 
= N.E.P. Pashukanis reduced the general legal theory of Marxism (which 
- is in itself colourless and goes hardly beyond the statement that all legal 
systems are conditioned-by whatever social systems they are called upon 
` to protect) to an explanation of Law in general by one particular economic 
- category, viz: that of the exchange of commodities. According to Pashu- 
Z  kanis,* “every general theory of Law” is ‘‘a description of the relations of 
-persons who act in the market as commodity-dealers—a description from 
-© one particular point of view which disregards all concrete circumstances.’ 
_ The commodity dealers are protected by the law in their relation to the 
- commodities in which they deal. They themselves must have mutually 
_ . ‘recognised their property in those commodities, before their extra-juridical 
l> relation of exchangers (as distinguished e.g. from that of robbers) of 
commodities can find legal recognition.’ 
It is not difficult to understand why it was that a theory of this kind 
was formulated just in Russia, a country.in which the origin of the State 
-was probably. bound up with the raids of armed merchants and slave 
dealers.? Nor is it hard to see why it grew up during the period of the 
__.N.E/P., when the existing legal system was bound to appear to a Marxian 
„ aS a compromise the proletarian state was compelled to make with the 
“-stjll unconquered forces of private trade. The interesting point? in the 
whole conception is the attempt to explain Law independently from that 
-~ agency which classical Continental, including Marxian, sociology regards 
- as its fons et origo, i.e. the State. In this direction Pashukanis simply 
accepts the views of German conservative philosophers”? on the theoretical 
_ omnipotence of the State and on the impossibility of giving a legal explana- 
tion of the State which “as an‘organ for class-domination, or as an organisa- 
tion for war, neither requires, nor admits of, legal interpretation.” 
Law is an institution distinct from, or rather opposed to, State regulation. 


6 The General Theory of Law and Marxism, 3rd (Russ.) ed., p. I0. 
7 Ibid., p- 78. , , 
, ‘8 This theory has been, and still.is, somewhat controversial in Russian his- 
. - -torical thought—but for our purposes it is sufficient to say that this theory was 
- and is accepted by a very large-sector of Russian scientific thought. 
~ 8 Emphasised by Dobrin, l.c. In the U.S.S.R. the point, of course, formed a 
central. object of the attacks against Pashukanis’s theories by Stoutchka, and, 
“later, by Bratusz (S.G., 1937/1-2) and others. - : 
`~ 10 See for details Dobrin, /.c. 
11 Pashukanis, l:c. p. 92. 
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Law, including even public law, is a mere reflection of the specific relation 
which subsists between the free and equal dealers in commodities. ‘‘The 
legal order differs from any other social order exactly for this reason that 
it is designed for private separate subjects.”1? And only “when the whole 
economic life is based on the principle of the free agreement of wills, 
then every social function obtains a legal characteristic in some way or 
“another.’’!® If this was true, there could, of course? by definition be no 
Socialist Law at all. “The withering away of the categories of Bourgeois 
Law” does not imply their replacement “by some new categories of Prole- 
tarian Law,” but “the withering away of Law in general, that is to say, the 
gradual disappearance of Law from human relations.’’4 

Now, such an interpretation of Law might have had various political 
implications, once the N.E.P. came to an end, and the State proceeded 
to the elimination of private enterprise and to an attempt to organise 
the whole of economic life. Pashukanis’s theory was capable of being 
interpreted in the chiliastic sense of original Communism, i.e. in the sense 
that the “withering away” of all remainders of the bourgeois order was 
near, and that compulsion as the main agency of social organisation was 
going to be replaced by a free community based upon the voluntary 
submission by the minority to the decisions of the majority. Thus the 
Law, which Pashukanis’s theory visualised as something independent from 
the State as such might “wither away” long before—owing to the obvious 
necessities created by international conditions—the State could be expected 
to disappear, provided only that the State could get rid of Nepman and 
kulak, as, in the event, it undoubtedly did. Even a critic of Pashukanis 
like Stoutchka wrote that with the final victory of Socialism the Civil 
Code of the U.S.S.R. could be broken to pieces “in a similar way as we 
have broken the bourgeois state by the October Revolution.”’ 

However, Pashukanis’s theory was also open to an interpretation in the 
opposite sense, as “a warning against Socialism, ... and a hymn to 
Capitalism, especially the petty-bourgeois Capitalism—with its free ex- 
change of commodities, equality, and the blessing of the Law.’ This 
interpretation—the only natural one from the Nepman’s point of view— 
which undoubtedly originated in certain German conservative theories of 
state-absolutism—would have coincided to a remarkable degree with 
those contemporary right-wing American theories which argue from a 
Liberal point of view against Socialism as a system “incompatible with 
the rule of Law.” However interpreted, Pashukanis’s theory was unable 
to provide a foundation for what was to come: for a state, i.e. a strictly 
organised legal organisation, with a completely socialised economic system 
such as the Soviets were on the point of building up. 

Quite apart from the possibility of a counter-revolutionary interpreta- 
tion pure and simple, it was out of the question for the Soviet Government 
to tolerate a theory which involved the tendency to let the State “wither 
away '’—with a hostile world all around. Such tendencies, however, were 
encouraged up to a point by the legal theories which were in vogue in 
the Soviet Union at the end of the ’twenties, and produced results much 
more serious than the discussions among students—mentioned by Dobrin 
—whether it was worth while to continue studying law. Thus some 

12 Ibid., p. 59. 

13 [bid., p. 62. 

1 Ibid., p. 23. 

18 Dobrin, l.c. p. 423. 
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attempts were indeed made to abolish the local political organisation, 
i.e, the Village Soviet, and to put in its place the Kollkhos, the economic 
co-operative, as soon as all the local peasants were included in the latter. 
Prior to 1934, Pashukanis himself denied that the transformation of the 
economic system could be achieved through legal methods—to him Law 
was and remained something fundamentally opposed to the Socialist | 
revolution. He admitted that the rule of Bourgeois Law had come to an 
end in the sphere of production, but, even now, he argued that the essence 
of the new legal order was to be found in that part of the social organisation 
which preserved the fundamental traits of bourgeois society, the applica- 
tion of standards of formal equality to men unequal in fact, i.e. chiefly 
in the sphere of distribution. This analysis of Bourgeois Law is in line with 
classical Marxism,” but to treat it as the essential feature of existing 
Soviet society meant to invite the reproach of Trotskyite propaganda 
which was found in the denial of the Socialist character of the Soviet State 
such as it had developed in actual reality. Dozenko, a pupil of Pashukanis, 
tried!8 to avoid this consequence by maintaining that the Soviet State 
was using the forms of Bourgeois Law in order to remove its social content. 
A new system of Law was evidently developing in spite of the fact that the 
abolition of private commodity production was proceeding rapidly. 
Dozenko, therefore, proposed to substitute for the defunct "commodity 
exchange conception ”’ of the Law a new one, to be based upon the central 
institution of Socialist property in the means of production, and to derive 
from this the legal principle of the distribution of the social product in 
accordance with the work performed by the individual. It was Dozenko 
who criticised the theories of Pashukanis as well as those of his antagonist 
Stoutchka on the ground that they tried to understand Law as an auto- 
matic reflection of given economic facts rather than as an instrument used 
by the Soviet State with the object of transforming the existing economic 
relations. 

The “self-criticism” of the Pashukanis school had begun in 1930, 
when the ‘‘commodity-exchange conception” of Law and the theory of 
the “immediate withering away” of State and Law had been dropped, 
but it reached its logical conclusions in the new theory of Dozenko. Subse- 
quently in the heat of the political struggle, when Pashukanis as well as 
Dozenko had been “‘ purged’’ for purely political reasons, their theoretical 
antagonists!’ drove their criticism far beyond what was necessary in order 
to attack the position which the members of the hostile school had been 
forced to defend in their last articles published in 1936. They now went 
to the length of denouncing the mere supposition that Soviet Law was 
using the outward form of bourgeois legal institutions (even though for 
totally different purposes), or even that it had done so during the N.E.P. 
period.2° This assumption was attacked on the ground that it implied 
either the tacit acceptance of the possibility of a peaceful “growing of 
Capitalism (or capitalist Law) into Socialism” or a denial of the socialist 
character of the present Soviet Law. Both these consequences were said 
to be avoidable only if form and substance of any given law were regarded 


16 For details see the writer’s above-mentioned article in Zeitschrift fuer 
Sozialforschung. 

17 Of the Critique of the Gotha Programme. 

18 In S.G., 1936/3. 

18 Bratusz and Vyshinsky, l.c. 

20 As Krylenko had assumed. See Zeitschrift f. Zoztalforschung, l.c. p. 398. 
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as totally inseparable. These discussions were of a rather formalistic and 
scholastic nature: their only real content was the rejection of the Trots- 
kyite interpretation of the present Soviet society as “state-capitalism.”’ 
This interpretation was supported by a view which regarded Law (or at 
least certain legal institutions which the Soviet system could not afford 
40 give up) as in themselves essentially capitalistic. At the same time there 
was the danger that individual ownership in means of consumption might 
fail to fulfil the function of serving as a main incentive to increased partici- 
pation in social production—a function expressly allotted to it by Soviet 
policy—if it was treated on a par with private ownership in means of 
production, a sociologically entirely different institution the rapid abolition 
of which every Socialist was bound to desire.*1 For all these reasons the 
theories of the Pashukanis school had to be eliminated, quite apart from 
the fact that, for reasons probably not quite unconnected with their 
theoretical views, some of the representatives of the ‘‘school’’ had taken 
up a political attitude which resulted in their being “purged,” an event 
which, in turn, produced a number of exaggerations in the theoretical 
campaign against their writings. This elimination of the theories of 
the Pashukanis school, however, was a purely negative fact. It marks 
the point at which the real problems of Soviet jurisprudence began 
to emerge. l : 

For the State wanted more than a—from its own point of view— 
acceptable interpretation of the function to be allotted to the individual. 
What the Soviet system stood in need of, even more urgently, was a legal 
system governing with binding force the functioning of the novel element 
in Soviet society, viz. the system of state-planned economy. One of the 
almost unavoidable by-products of the bygone reduction of Law to a 
system of norms concerning the individual citizen (whether as a producer 
of commodities, or, as later understood, as a receiver and owner of a 
section of the national consumption fund), had been the total neglect of 
the legal and binding character of the rules governing the economic activi- 
ties of the State. To say the least, these former theories, even as modified 
in the cuurse of the various self-criticisms of the Pashukanis school, implied 
the “withering away” if not of Law in general, then at least of Civil Law. 
Yet Civil Law is, as we hope to show, one of the main instruments used _ 
by the Soviet State for the purpose of regulating socialised production. 
Given the abolition of capitalist production, pre-1937 Soviet legal theory 
left open only one of three possible legal interpretations of what was 
happening in the socialised sector: Either there was no Law at all in this 
part of economic life (apart from the legal principles regulating the labour 
contract)?—or there was merely a system of ‘‘plan-contracts’’ between 
the organs of Socialist economy, which, in contradistinction to the “‘civil- 
law contracts?* between private undertakings, had only morally, but no 
legally binding force**—or, finally, ‘‘Economic Law” was a mere descrip- 
tion of existing economic relations without any normative and binding 
character. Having dropped the “commodity exchange conception” of 
the Law, the State needed a new and positive theory, especially of Civil 
Law, which would assist in interpreting the application of Civil Law to 
socialised economic relations. 

21 See Bratusz, /.c., quoted in Zeitschrift, p. 399. 

22 Liebermann, S.G., 1930/8. 


23 Amfiteatrov in 1932. 
4 See, for all these theories, Zeitschrift f. Sozialforschung, l.c. pp. 39719. 
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II 


The problem which confronted Soviet legal theory was—and still is— 
how to find a common denominator for what are essentially two different 
_ sets of social relations. For historical and practical reasons these two types 
ef social relations are subjected to one system of legal norms, known as 
“Civil Law.” But whatever conformity there appears to be between theme 
is purely illusionary in any legal or social system, while in the face of the 
realities of life in the Soviet Union the existence of this conformity can 
not even be pretended. The identity between the “private property” 
attributed to the owner, e.g. of the furniture of the family-home, and that 
_enjoyed e.g. by a shareholder in a big joint-stock company is, of course, 
highly problematical, but it constitutes one of the essential foundations 
of the legal ideology of every capitalist society. In the legal ideology of 
` the Soviet Union, no vestige has remained of this identification of the 
two different kinds of property, and, whatever there may have been in the 
nature of such an identification in the past, vanished when the private 
. economic sphere of the peasant kollkhos-member was reduced to a mere 
“auxiliary private husbandry,” i.e. a home-garden ‘and a cow. Control 
of the means of production is strictly reserved to the State and the State- 
controlled co-operatives, while the individual receives a part of the social 
product graded ‘‘according to quantity and quality of labour,’’ as a reward 
for his or her participation in socialised production. Of this claim it can 
probably be said that it enjoys a larger amount of security at the present 
stage of Soviet.development than it did during the N.E.P., i.e. at a time 
when the notion of private property involved the possible appropriation 
of parts of the national capital by individual citizens acting in competition 
with State-controlled undertakings. + Whilst the State was vitally concerned 
in preventing the rise of the kulak, it is not all interested in imposing 
restrictions upon what is one of the principal stimuli fostering the produc- 
tive efforts of a tractorist who is a member of a collective farm. Having 
been segregated trom that other kind of private property which the Soviet 
State has successfully striven to abolish, the existing ‘ ‘private property ” 
has attained a much higher degree of stability in the only field in which 
it has been permitted to survive, i.e. with regard to means of consumption. 
But though this legal institution—private property—has gained in stability, 
its weight in the balance of social life has clearly diminished. The theoretical 
difficulty arises from the fact that this very real shifting of emphasis 
continues to be veiled by the formal use of one identical terminology for 
the description of two totally different sets of factual situations. 

Present Soviet legal doctrine% defines property as ‘‘the right to appro- 
priate the natural opportunity for production and the products of labour.”’ 
Clearly this right belongs to the State, exclusively with regard to the first 
branch of the definition, and primarily with regard to the second. The 
administrative bodies—autonomous trusts and factories—through which 
the State manages its property, are only executive organs which cannot 
operate except on behalf of the State. Consequently the most important 
economic relations, i.e. the mutual intercourse between the big units of 
production, transport, and commerce, are transactions into which the 
State enters with itself. When iron ore is transferred from the mine to the 
. steelworks, or cloth from the mill to the store, this is not a transfer of 
property, but only an assignment of the right and of the duty to administer 


2 E.g. Benediktov in S.G., 1940/5-6, and Bratusz in 1940/11. 
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these goods on behalf of the owner and in accordance with his instructions. 
Yet the State finds it expedient to let its various agents deal with one 
another as if they were ‘‘owners.’’ This fiction is conducive to the more 
efficient management of the State property in that it facilitates the opera- 
tion of the price-mechanism, the so-called “control by the rouble.” The 
iron ore or the cloth is sold by one State-agent to the other under a contract 
the performance of which may be—and frequently*is—enforced through 
the mechanism of a Civil Law suit and of civil execution by the judicial 
organs of the State. The State, of course, gives judgment and issues 
execution in favour of itself and against itself, and cannot do otherwise, 
whatever be the concrete outcome of the case. It is true that, up to a 
point, the managers and employees of a given State-owned undertaking 
are personally interested in a maximum amount of economic” results of 
their own efforts.?”? Thus, the decision in a civil case may not only deter- 
mine the right and duty to administer a given part of the State property, 
but may also bear upon the personal material situation of the employees 
of the winning as well as the losing side. But this is only a by-product of 
the decision. The manager and workers of a factory may benefit if ‘‘their’’ 
factory is successful in claiming the right to administer some given part 
of the national property, but they are, and remain, mere employees. It is 
not they who win the case, although the common employer of the plaintiff 
and of the defendant may find it highly expedient to reward those who 
most successfully administer his property. They are not, as individuals, 
the subjects of those rights and duties for which they fight in Court as 
representatives of a given undertaking, but they are the subjects of those 
rights which, as employees, they seek to enforce against that undertaking, 
such as the right to wages. Nevertheless, for reasons of expediency, these 
various legal conflicts are subject to one set of rules called, according to 
usage, "Civil Law,” on the assumption—fictitious in most and in by far 
the most important cases—that what is at stake are in each case private 
tights arising from property and contract. It would be highly inconvenient 
to make a fundamental legal distinction between, e.g., the liability of the 
mill to the store and that of the store to the individual purchaser, or, 
even more so, between the liability of the same mill to a State-owned retail 
store and to a co-operative retail store. But, quite apart from this, the 
State finds it advisable to delegate to an authority which is totally uncon- 
nected with, and in no way responsible for, the staff of the undertakings 
which are parties to the case, i.e. to a Court, the decision upon the merits 
of a contest which involves the question how far both plaintiff and defen- 
dant have fulfilled their obligations towards their common principal. 
From the point of view of Soviet legal theory a further difficulty arises 
from another source. We have seen that the Soviet State is concerned with 


2 We are here concerned with the worker’s interest in the economic efficiency 
of his factory, etc., i.e. with his pecuniary interest in increased factory profits 
on the basis of an improved annual balance sheet. This must be distinguished 
from his interest in increased production. His earnings may increase as a conse- 
quence of improvements of his technical efficiency, but, as far as factory profits 
are concerned, the individual worker’s effort is only one amongst many factors 
influencing the result. 

47 The most important of these incentives is the so-called ‘Directors’ Fund,” 
into which the State pays half of those surplus-earnings of any State-owned 
enterprise which exceed the plan. This must be spent by the management 
partly for rewards for particularly efficient employees, and partly for the general 
needs of the employees, especially for the improvement of their housing conditions 
(at least half the Fund must be spent in the latter way). 
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two different types of social and legal relations—those between itself and 
its citizens and between those citizens on the one side, and those between 
its own organs on the other—and that both are comprised in the term 
“Civil Law.” For the second type of relations, however, the State requires 
a concurrent body of norms, those of Administrative Law. The need for 


_ this is evident: The price mechanism, the “control by the rouble,” can, 


only serve as an indicator showing the efficiency or otherwise of the various 
managements, Taken by itself, it is unable to draw the consequences 
from shortcomings which it has indicated, nor can it be of assistance in 
enforcing the remedies destined to overcome deficiencies in management, 
since the State cannot permit one of its own organs to attach the “ pro- 
perty” of another beyond what is necessary for the enforcement of the 
performance of a given contract. In some cases? the State goes to the 
length of withholding credits granted to an undertaking which has failed 
to fulfil its duties, or to attach its accounts, or even to stop the further 
supply of raw materials of the economic use of which the State has not 
been convinced—not to speak of the normal methods of enforcing reforms 
in the internal organisation and management of an unsuccessful factory. 
But the question whether or not measures of this kind should be taken is 
reserved by the State to its own higher economic organs. And, quite apart 
from those cases which correspond to what in a capitalist system would be 


- called bankruptcy or compulsory liquidation, the State reserves for itself 


? 


the right to abolish (as well as to create) economic units and to redistribute 
their capitals, accumulated profits, profit expectations, etc." At the same 
time it is an established principle that the State is interested in keeping 
a check on the economic efficiency of its undertakings ‘‘by the rouble,” 
i.e. through the mechanism of the Civil Law. It has, therefore, been a 
matter of permanent legislative and administrative practice to provide 
for the safeguarding of “private rights” against undertakings to be 
liquidated in the course of an administrative reorganisation, though Soviet 
Civil Law gives no legal guarantee for “rights” “vested” in one State- 
owned unit as against another unit subject to liquidation—in contradis- 
tinction to rights of individual citizens which enjoy legal protection even 
in this case.?? It is not difficult to define the difference between the tech- 
nique of Soviet Administrative Law and that of Soviet Civil Law: the 
first operates through the mechanism of subordination, the second between 
co-ordinated and formally equal parties. Nor is it difficult to determine 
who are the “persons” subject to the former and to the latter,*! or what 
are the various remedies available in either type of case. But the difficulty 
of explaining the concept of Civil Law relationships subsisting between 
various trustees or agents of one identical owner and principal are increased 
by the simultaneous existence of another body of rules providing for the 
redistribution of the property administered between these same trustees 
or agents, a body of rules which is entirely unconnected with their Civil 
Law relationship. This difficulty is further accentuated by the necessity 
of giving a certain degree of stability to “Civil Law Relations” in order 


28 A. Benediktov, “The Organs of Administration of Socialist State Property, n 
in S.G., 1940/5-6, p. 40, with detailed literature on facts. 

2 Benediktov, l.c. p. 38. 

30 Ibid. 

32 In order to acquire locus standi in Administrative Law, a body or organisa- 
tion requires a much smaller degree of autonomy than in order to be the bearer 
of rights and liabilitites in Civil Law. 
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to grant to the individual] citizen a measure of security of earning the 
reward for his participation in national production and thus to preserve 
the main stimulus for the latter. 

Having abandoned Pashukanis’s ‘‘commodity exchange conception ” of 
Law, Soviet jurisprudence has not so far succeeded in developing a generally 
accepted definition of Civil Law. During the last few years which preceded 
the outbreak of the present war, five distinct conceptions have been 
formulated which we propose briefly to analyse.*? 

1. The textbook by Mikolenko, published in 1938, contains a purely 
tormal definition. Civil Law is defined by the method used for the enforce- 
ment of civil rights, i.e. it comprises all those rights which are enforceable 
by the specific remedies of civil procedure, rights which are based on the 
formal equality of the parties entering into legal relations in the form of a 
contract. On the other hand, there is in the same book a definition of 
Civil Law as the body of those laws which deal with “Civil Society” in 
the Hegelian sense. This second definition is, in a Socialist society, a mere 
tautology. Where the State takes upon itself the regulation of economic 
as well as political life, “Civil Society” can have no positive meaning at 
all, and simply connotes the entirety of those social relations which the 
State does not subject to Public Law. If, however, “Civil Society” is 
intended to signify “Economic basic structure” in the Marxist sense 
(which is the only concrete meaning the term can bear in a socialist 
economy), then Mikolenko’s second definition includes the whole structure 
of economic regulations, even those which belong to Administrative Law, 
and excludes important parts of Soviet Civil Law such as Family Law. 
Mikolenko failed to see that his second, substantial definition led to conse- 
quences such as these, and also that it cuts right across the first, formal 
definition. 

2. Genkin™ defines Civil Law as the law governing the circulation of 
property rights. Administrative Law is that body of norms under which 
the State creates the conditions preliminary to those transactions through 
the mechanism of which property circulates between the various State 
agencies and the citizens, transactions which are the subject-matter of 
Civil Law.® It is easy to see the analogy between this definition and the © 
“commodity exchange conception,’’** an analogy without any real signi- 
ficance as long as Civil Law is not considered as the only real, or at least 
fundamental, body of laws (this had been Pashukanis’s thesis). Genkin’s 
attempt to circumscribe the traditional sphere of Civil Law by an economic 
definition is, however, open to much graver objections. It does not cover 
the ground. Family rights, e.g. payment of maintenance, and delictual 
rights, e.g. payment of damages for bodily injury, are also included in 
Soviet Civil Law. How can it be said that they have anything to do 
with the circulation of property ? 

3. Kechekian*®’ uses for his definition of Civil Law the distinction 
between two different methods of giving effect to the public interest 
which, as he clearly sees, forms the real guarantee behind Civil as well as 


_ 31 See Amfiteatrov, “On the Conception of Soviet Civil Law,” in S.G., 
1940/11. 
33 See Bratusz in S.G., 1940/1, p. 40. 
34 In S.G., 1939/4. 
35 See Bratusz, /.c. pp. 50 ff. 
86 Amfiteatrov, l.c. p. 92. 
37 In a lecture in the Juridical Institute of the U.S.S.R., June 25, 1940. 


Ae 


SOVIET LEGAL THEORY 3 








behind Administrative Law. Every state, he says, must regulate social 
relations in two ways, in a “centralist” way, i.e. “from above,” through 


“the machinery of Public Law, and through the agency of the initiative and 


autonomous activity of individuals and ‘collective units entering into legal 
relations which form the body of Civil Law. This includes the citizen's 


tight to be remunerated for his participation in social production and the 


-legal guarantees which safeguard his right to use, and dispose of, that” 
part of the fund for consumption which is allotted to him as a reward for 


his efforts. But the definition also covers the civil relations between 
State undertakings, by laying emphasis on their initiative in the realisation 
of their mutual rights and liabilities, in contradistinction to the initiative 
of the supervising national organs. The definition fails to take account 
of the fact that the mechanism of Administrative Law may also be set in 
motion, and thus safeguarded, by the initiative of the citizen who has a 


-- grievance. Otherwise there could be no subjective rights in the sphere of 
Public Law at all. f ; 


4. Bratusz®* tries to overcome this difficulty. Like Kechekian, he 
considers autonomy as the basis of Civil Law. But he defines it as the 
“legal form of giving effect to, and safeguarding, personal interests.” 
The citizen who claims his suffrage and the official who decides a case 
represent a public, transpersonal, interest but—and this is the objection 
to Bratusz’s view-—so does the manager of a State undertaking who raises 
a claim against another State undertaking. Bratusz* argues that, in the 
U.S.S.R., the social interest, though identified with that of the socialist 
State, is partly enforced by being linked with the autonomous action of 


_ the private interests which are protected by Civil Law. Since all private 


interests are considered by the State to have equal weight, the State intro- 
duces a second characteristic of Civil Law, i.e. the equality of the parties. 
The most important civil relations in the U.S.S.R., ie. those between 


public undertakings, are, according to Bratusz, only analogous to genuine, 


ie. inter-individual Civil Law relationships. The analogy arises from 
practical political necessity which compels the State to base the “control 


“ . by the rouble” on the personal initiative of the individual managements. 


Thus traditional, but much less important, phenomena—genuinely private 
property and contract—form the substance of the definition, and the legal 
interpretation of the more recent, but far more significant, phenom- 
enon—-socialist State enterprise—depends on that of the traditional 
phenomenon. 

5. Amfiteatrov’? meets this objection by defining Civil Law as the 


. regulation of property relations on the basis of the socialist property in 


the. means of production. The inevitable and admitted*? consequence is 
that the definition of Civil Law covers the whole of the administrative 
regulation of economic life—a body of laws far more weighty than those 
governing the suits between citizens. There are few legal norms in the 
U:S.S.R. which are not somehow connected with socialist property, so 
that Amfiteatrov’s definition is practically an identification of Soviet 
Civil Law with Soviet Law in general, a denial of the specific character of 
Civil Law. 

- 38 In S.G., 1940/1, pp. 36 ff. 

39 Ibid., pp. 4273. 


40 L.c. pp. 94 ff. 
41 This consequence has been quite consciously accepted by Amfiteatrov 


|, (Le. p. 97): 
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It is highly doubtful whether Civil Law can be defined at all on the basis 
of the reality of present Soviet life. Shortly after Soviet lawyers had 
abandoned Pashukanis’s views, it was said4? that, henceforth, the institution 
of socialist property in means of production would have to be the only 
foundation of Soviet law. Amfiteatrov’s contribution is, then, hardly 
original. It may be logical, but it does not deal with Civil Law as such,’ 

“while definitions like those of Bratusz, which pay clOser attention to the 
specific features of Civil Law, fail to take account of the essential pheno- 
mena of present Soviet legal life and treat them as an annex of peripheral 
institutions. Pashukanis was wrong when he based his definition of Law 
in general on the exchange of commodities—but he would have been right 
—or nearly so—if he had confined his analysis to Civil Law and if he had 
said that Civil Law is the central category of a capitalist legal system. 
If a socialist society abandons the traditional legal conceptions inherent 
in a different social structure, that does not mean that it has no law. 
Public Law can, in a democratic system, secure subjective rights, including 
individual rights as far as they can be admitted by a socialist society, to 
at least the same extent as formally equal rights as between factually 
unequal individuals can be guaranteed by the traditional Civil Law of a 
capitalist society. 

In her present stage of development, the U.S.S.R. rightly rejects a 
theory which, like that of Pashukanis, attempts to measure her legal system 
by bourgeois standards. The difficulty arises from the fact that, for reasons 
of expediency, the traditional Civil Law categories are used with the object 
of securing the efficient working of a type of social mechanism vastly 
different from that successfully served by the historical Civil Law. The 
view that there is a public interest in preserving the outward form of 
Civil Law, i.e. the legally safeguarded spontaneous action of the interested 
individual, is likely to come to stay, perhaps for generations, at least 
as far as the individual’s right to remuneration is concerned and possibly 
also in connection with those non-economic rights (e.g.-in matrimonial 
Jaw) the predominantly personal character of which is evident. It is less 
certain whether the public interest will. continue to demand that the 
efficient management of the various departments of the national economic 
system—and the Soviet “enterprises” are nothing else—should be con- 
trolled “by the rouble” in the form of the traditional Civil Law contract 
between fictitious parties. But even the policy of preserving these “ rights” 
is perhaps much more stable than that of protecting the remnants of private 
property in means of production. The latter example shows that it is no 
longer Civil Law as such that enjoys any degree of stability in the U.S.S.R. 
What is permanent or semi-permanent is only the use made of Civil Law 
conceptions in order to formulate, where it is convenient to do so, types of 
social relat:on for which an adequate legal terminology has still to be found. 
As long as this has not been achieved—and a problem of this magnitude is 
not likely to be solved within the life-time of one generation—Soviet 
lawyers are perhaps well advised to give up the idea that Civil Law is a 
special department of Law opposed to others. They might then concentrate 
upon a discussion of the traditional conceptions of property, contract, civil 
procedure, etc., as one of various techniques for the protection of rights— 
rights which either correspond to predominantly individual interests 


42 See above, note 18 (Dozenko). r 
* Le. that of the few still existing individual (as distinct from kolikhos- 
members) peasants. See Amfiteatrov, J.c. p. roo. 
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(matrimonial law, wage claims)! or which have been created in order to 
- enable the State to control the efficiency of management by co-ordination 
rather than by sub-ordination. If “Civil Law” was treated as one technique 
among others, the theoretical development of those other methods would 
be stimulated, and Civil Law itself might attain that degree of stability 
that is inherent in the traditional forms which may have largely lost their 
real background. 

For a number of years—and this is an important point—Soviet legal 
theory has become conscious of the necessity of establishing a stable and 
objective, i.e. a genuinely legal, basis for the new society. This tendency 
must be contrasted with the relativist philosophy which inspired the first 
post-revolutionary period. As early as 1937 the relativist conception of 
Criminal Law contended for by the Pashukanis school and by Krylenko 
was criticised by Vyshinski.“ This referred in particular to the attempt at 
eliminating the idea of “guilt” and all that it involves from Soviet Criminal 
Law, and at replacing it by the theory that the Criminal Law merely protects 
society and its transient and changing interests. It is highly interesting 
that the removal of legal safeguards, particularly of the principle nulla 
poena sine lege in the Fascist countries continued to be criticised in the 
Soviet Union even during a period when Soviet foreign policy was not 
especially prone to encourage harsh attacks on Fascist institutions.” 
Soviet legal ideas are evidently not orientated towards arbitrary State rule 
_ as an ideal, however hard it mav be to find a workable equilibrium between 
the rights of the individuum and those of a centralised society confronted 
with the problems of preparation for war and of actual warfare under the 
most difficult conditions which can be imagined. 


III 


The development of the Soviet conception of International Law is of 
interest from the point of view of the post-war international order. In 
one sense this is the least, in another it is the most complicated problem of 
Soviet legal theory. Here the difficulties are not restricted to the Soviet 
system, but, as we hope to show, Soviet legal theory has the merit of 
expressing very frankly the problems international lawyers have to tackle 
in every country. The matter is comparatively simple, because, in contrast 
to Soviet internal law, the factual relations which form the subject-matter 
of the legal system have not changed under the eyes of the legal observers. 
Since 1917 the essential question confronting Soviet International Law 
has remained the same: How can a system of International Law, connect- 
ing opposite internal social systems, be explained within the framework of 
Marxist theory which derives legal relations from their social substratum ? 
Jt is the attempt to answer this question which lends additional interest 


44 The factual substratum of these rights constitutes a combination of social 
and individual interests, but, in the very nature of things, the latter element 
predominates. It is different, e.g. with regard to the Directors’ Fund, which 
might be abolished any day provided the Soviet Government found another way 
of equally stimulating the initiative of its employees. 

45 In a paper read May 3, 1937, see S.G., 1937/3-4. See Zeitschrift fuer Sozial- 
forschung, l.c. p. 400. 

46 See K. Polak. The theory of the essence of crime in bourgeois criminalist 
- literature, S.G., 1940/12. To read Russian scientific periodicals during the period 
of the so-called “collaboration with the Nazis” had often been a very useful 
experience for most of those who were engaged in discussions about the 
‘‘ collaboration.” ; ; 
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to the Soviet conception of International Law, since the co-ordination 
of different internal systems may be one of the major tasks of post-war 
International Law in more than one respect. 

The original Soviet view of International Law had been that it was a 
compromise between antagonistic social systems.*? Korovin, the first 
author to use this theory, stressed the compromise character of the “ Inter- 
national Law of the transitional period,” particularly on the ground that 
to him Law was the expression of some existing community of ideology*® 
and the State—as he put it by using an ultra-Marxian interpretation— 
identical with its ruling class. Thus, German-Soviet diplomatic relations 
appeared as a compromise— a compromise not only in the undeniable sense 
that the Germans accepted Russian socialism and the Russians German 
capitalism as deplorable but inescapable facts, but in the sense of a com- 
promise between the Russian working-class and the German capitalist 
class as classes, not as states, on the basis of a measure of community of 
ideological standards. This theory was obviously the outcome of illusions 
cherished during the N.E.P. period by a part of the Russian intelligentsia, 
who believed in the possibility of a compromise between socialism and 
capitalism. The only remarkable thing is that this theory was able to 
survive for more than ten years before it was dropped. 

This was done by Pashukanis in his textbook on International Law, 
published in 1935. The idea that the state, in its international relations, 
was to be identified with its ruling class was rejected as detrimental*® 
to the international position of the U.S.S.R., and so was, on the other hand, 
Korovin’s interpretation of Law as the form of expression of a community 
of ideology6° His “commodity exchange conception” of Law in general 
assisted Pashukanis in his attack on Korovin, because it postulated that 
Law was the corollary of an organised “society” and not that of a pre- 
existing “‘community.’’5! Thus Pashukanis was able to show that Inter- 
national Law was essentially an instrument in the struggle between rival 
states, and, in our time, also between different economic and social systems 
represented by states. Opposite social systems can, therefore, avail 
themselves for their aims of ‘‘identical’’ forms of International Law. 
“The legal form embraces not only the mutual relations between capitalist 
states, or between them and the colonial world, but even relations affecting 
the struggle between the socialist and capitalist systems.” : 

Both theories—the ‘‘compromise’’ as well as the “social struggle’’ 
theory—expressed two aspects of international relations which no observer 
of the facts can fail to perceive. Russians, equipped with some knowledge 
of Marxian dialectics and with the experience of the N.E.P. period, should 


47 In Korovin, The International Law of the Transitional Period, published 
1925, and in Pashukanis’s article on “International Law” in the Soviet State and 
Law Encyclopaedia, publ. 1926. For a short summary of Korovin’s views in a 
Western language see his article in Revue Générale du Droit International Public, 
Vol. 1925, pp. 292 ff. 

48 International Law of the Transitional Period, p. 6. 

43 That Korovin’s critics were right in this respect was amply proved by what 
happened to his own article in the Revue Générale du Droit International Public. 
The editor printed, immediately after Korovin’s article, a reply by the Russian 
émigré, Mirkine-Guetzevitch, who pointed out that a state involved itself in 
contradictions if it claimed to be recognised as a state by others, but interpreted 
itself as a mere class-organisation engaged in a life-and-death struggle with the 
class-organisations constituted by the other States. 

a 63D. 87. 

51 See G, Schwarzenberger, Powerv-Politics, Chap. I. 
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not have found it difficult- to understand a system of law which is a com- 


promise and at the same time a field of struggle, and to see the advantages 


‘inherent in such a system from the progressive point of view. But, after 


. 1936, legal discussions in Russia were dominated by the attack on Pashu- 
_ kanis’s exchange conception of Law and against the various distinctions 


_ between bourgeois form and socialist substance which he was trying to 


draw in the course of his retreat from his original position when it had 


become untenable, an attack which, as we have seen, was justified as far 


- -as Soviet internal Jaw was concerned. In the course of this attack, Pashu- 


kanis’s theory of 1935,5? i.e. the interpretation of International Law as an 


‘application of identical forms for different aims, was also criticised. At 


first this was done moderately; it was only-said that certain forms of 
traditional International Law expressed purely imperialist policies and 


-colonial exploitation and could not, on this ground, be applied by the 


U.S.S.R. At this stage Pashukanis was only accused of foisting upon the 


Soviet Union the whole traditional system of International Law without 


- _ beneficium inventarii. But subsequently one author began to trans- 


pose the criticism of Pashukanis’s Internal Law theories to the field of 
International Law. Failing to see the difference between the internal 
Soviet system after the abolition of the N.E.P. and the essentially “ N.E.P.- 


like’ international situation of the U.S.S.R., he went to the length of 


-denying that there were any common forms of International Law at all. 


International treaties, which Pashukanis had regarded as instruments for 
the realisation of opposite social aims, mean, according to this author, 
something entirely different according as-to whether they are used by an 
imperialist or by a socialist government which is constitutionally unable 
to conceive of any treaty other than a genuinely voluntary agreement. 


. This theory, even more than that of Korovin, was obviously detrimental 


to the foreign policy of the U.S.S.R., in that it attempted to force upon her, 


not indeed the traditional system of International Law, but an adherence 
to standards of conduct towards her neighbours which, for reasons of her 


- own security, she was quite unable to apply in the midst of a hostile world.© 


Recently®* the same author seems to have learned the lessons of Soviet 


policy during the initial stages of the Second World War. He now takes 


_'a point of view which is less extremist, and, therefore, much more easy to 


_defénd. ‘' Socialist International Law” can only apply as between socialist 


states which, for one reason or other, prefer not to federate, and as between 
“bourgeois states of a particular type,” like the Mongolian People's 


‘Republic, which, without being: socialist, are laying the foundation for 


562 The previous theory of 1926 was'of course, and quite logically, criticised 
along with that of Korovin and with the other conceptions of Pashukanis reflecting 
the spirit of the N.E.P. period. 
< 5% Jakovlev-Petrov in Pravda, April 27, 1937. 

5 Rappaport, in S.G., 1937/1-2. ‘ 

_ 5% For a review of these statements, see Zeitschrift f. Sozialforschung, l.c. pp. 
401 ff. Even Jakovlev-Petrov enumerate among institutions of traditional 
International Law incapable of being applied by the U.S.S.R. not only those’ 


~. which progressive people everywhere would regard as clearly imperialist (Capitu- 
- lations, International Settlements, etc.), but also a number of institutions which 


the U.S.S.R. did not only apply in 1939/41—owing perhaps to exceptional 
circumstances—but which she could hardly avoid in any post-war system of 


` _ international security—such as, e.g. military garrisons outside her territory. 


‘Rappaport, in the above-mentioned article of 1937, went so far as-to deny the 


. validity of any treaty forced by pressure upon a weaker State. 


5 In S.G., 1940/5-6. 
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future socialist reconstruction.” As between the U.S.S.R. and capitalist 
states, traditional International Law prevails—identically and with equal 
force for all partners—but, from the Soviet point of view, with the quali- 
fication that only the progressive elements of International Law which 
have been developed by progressive bourgeois Liberalism®® can claim 
application. This postulates the recognition of the principle that all 
states are legally equal and politically independent~—despite the admitted 
fact that states are virtually unequal and subject to economic exploitation 
by others, a fact of which the U.S.S.R. is obviously compelled to take 
account in her dealings with smaller and factually dependent states. In 
this connection the principle of national self-determination is recognised 
as one of the elements of progressive International Law, which is, however 
—like all these general principles—subordinate to the overriding interests 
of the Socialist revolution. Any concrete international question must be 
solved, not by applying general ‘‘formal principles,” but by considering 
its merits from the point of view of the mutual relations of the forces 
involved.5® This implies the denial of the binding validity of those general 
“formal principles,” an implication which the author hardly avoids by 
his further statement that, whenever the application of the principle of 
self-determination would produce a favourable influence on the balance 
of power, it would find the strongest support of the U.S.S.R. Of course it 
would—as it would in the case of any other power likely to gain by its 
application. No doubt the U.S.S.R. will iz dubio, i.e. where the enforcement 
of self-determination does not affect her own international power position, 
support any national claim, because she is thus likely to strengthen her 
ideological influence, especially on the smaller nations. But this is a 
political, not a legal argument. It is interesting to note that much emphasis 
is laid on the willingness of the Soviet Union to reduce, after the successful 
war of 1939-40, her claims against Finland to a mere demand for military 
security, and to forego any interference with the internal sovereignty of 
the Finnish State. Soviet legal theory might have been different if the 
Kuusinen experiment had had another result—but it showed its ability 
to draw the legal consequences of a given factual Situation. Non-inter- 
vention 1s probably not the last word in Soviet legal ideology, but, given 
the internal stability of another state, the U.S.S.R. can be expected strictly’ 
to recognise the sovereignty of that state, and thus to reinforce her own 
ideological influence. 

Western progressive interpreters of International Law have sometimes 
wondered why, from the very beginning,’ the U.S.S.R. has stood up for 
that idea of sovereignty which such writers are inclined to regard as a 
relic of the past—to be thrown overboard as speedily as possible. For this 
there are clear and impressive reasons from the Soviet point of view: 
the abolition of sovereignty involves the dangers of foreign intervention 
against the internal social system of states which represent a different— 
and possibly a higher—order of society. This fear, or rather, from their 
point of view, this hope, is often enough quite clearly expressed by those 
who advocate a ‘‘radical’’ solution of the problem of international anarchy 


57 L.c. pp. 145/6. 

‘68 Thid., p. 142. 

€ The fact that this argument was used in an article published in spring — 
1940 is another proof that the “collaborationist’’ interpretation of the Soviet- 
Nazi relations was wrong. 

8° See the article by Korovin in the Revue Générale, pp. 296 fi. 


SOVIET LEGAL THEORY 37 





by federation, etc.*1 To abolish sovereignty means to subject weaker 
states to a majority decision, and to replace their consent to international 
readjustments by a legal practice with universally binding force—possibly 
of the Munich pattern.6* Whatever favours the U.S.S.R. may win or 
lose in intellectual circles of the West by its defence of the conception of 
sovereignty, she is probably right in regarding this attitude as beneficial 
—beneficial from the” point of view of her own safety against certain 
capitalist types of “ Federalism,” and also in view of the sympathies of 
the big Asiatic and the smaller European nations which cherish sovereignty, 
if it was only in order to remain free to decide for the sake of what system 
they desire to waive their "sovereign ” rights. 

On the other hand, it is interesting that Soviet theory has never tried 
to find a radical solution of the question—highly problematic in any case 
—whether International Law is ‘‘really’’ law. Its interpretation has been 
much debated, its binding force has never been over-emphasised, but no 
attempt has been made to deny that it is binding. Quite to the contrary 
—we find in recent Soviet publications®* sharp attacks on theories which 
- deny the reality of International Law. Its reality is said to be based upon 
(1) the economic interdependence of the states, (2) the interweaving of their 
international relations, (3) the influence of public opinion. The first two 
elements seem to introduce a trend towards a balance-of-power system. 
As for the third, there is a distinct tendency to draw the line between 
“arbitrariness” and “law,” not by using the norms of positive law, but in 
accordance with general conceptions of justice. No Soviet author would 
admit that the latter originate in “ Natura] Law,” but not one is prepared 
to adopt a strict positivism. One cannot help feeling that the theory of 
the boundary between Law and Morality has not yet been sufficiently 
worked out, an impression strengthened by statements to the effect that 
“injustice” is to be found not only in breaches of law, but also in the 
usual content of imperialist treaties. A clear statement that the U.S.S.R. 

recognises the reality of International Law, as one amongst many realities 
_ determining her policy, or even her conception of what her policy ought 
to be, would serve the same purpose and would favourably differ from what 
elsewhere is usually said on this delicate point. 

In any case the usual attempts to find excuses, within the system of 
International Law, for breaking its rules, are strictly rejected. Early 
Soviet theory, including especially Pashukanis,*§ showed some sympathy 
with the clausula rebus sic stantibus, although there was hardly any need 
for the revolutionary government to invoke this theory in order to reject 
the payment of the Tsarist debts, some of which had been incurred in order 
to defeat the 1905 Revolution. In the Bessarabian case (by far the worst 
case of dismemberment of Russia after 1917), the Soviet kept to the line 
of non-recognition instead of waiting for the moment of revision and 
then using the clausula in order to support its claim.** Nevertheless, Soviet 
legal theory—as distinguished from diplomatic practice—did not abandon 

ae e.g. Clyde Eagleton in The New Commonwealth Quarterly, Sept. 1939, 

. 126. 
Pr Rappaport, in S.G., 1940/5-6, pp. 152/3. 

83 Ibid., pp. 145/6. 

84 Ibid., pp. 150 ff. 

65 ‘Textbook, pp. 160 ff. 

s It must, however, be stated that Western public opinion reacted to the 


re-annexation of Bessarabia much in the same manner in which it reacted to the 
other expansions of Soviet territorial power in 1939/40. 
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the clausula until the final liquidation of the Pashukanis school, i.e. until ` 
the usefulness of this weapon for Hitlerite aggression had become evident. 
This negative attitude towards the clausula prevailed during the period 
of the German-Soviet Non-aggression Pact,*7—though invectives against 
the German Government became less frequent—despite the now clearly 
revisionist character of Soviet foreign policy. 

It seems that Inter national Law, according to Soviet views, can hardly 
be expected to exert a “moral” influence except in the direction of defend- 
ing the status quo—a line adopted with conspicuous success by Litvinov’s 
policy, between the time when Russia entered the League and that of 
the Munich catastrophe—or else in support of what are in effect anti- 
Soviet “changes” introduced by a still capitalist majority of members 
of the ‘‘Community of Nations.” Confronted with this situation, the Soviet 
prefers to consider International Law as a safeguard for existing rights 
with the emphasis on the rights of those nations which have won their 
independence by national revolutions. In cases in which Soviet policy 
desires a change, it resorts to extra-legal arguments, like that in favour- 
of self-determination, etc. It can hardly be doubted that, whatever addi- 
tional Western sympathies the U.S.S.R. can hope to attract by the recourse 
to International Law arguments, is conditioned by a status quo policy on 
the part of the Soviet. On the other hand, its own people—and, probably, 
working-class opinion outside the U.S.S.R.—is much more likely to be 
impressed by “Natural Law” arguments in favour of whatever change 
may be desired. Consequently International Law as interpreted in U.S.S.R. 
strictly rejects all those devices by the use of which international lawyers 
outside the U.S.S.R. are trying to make the system more elastic, such as 
the abolition of the unanimity rule or the application of the clausula rebus 
sic stantibus. The element of elasticity is transferred by the Soviet from 
positive to what comes in fact quite close to Natural Law. In this Soviet 
lawyers differ from lawyers elsewhere more in outspokenness than in 
fundamentals: in defending the most conservative interpretation of 
International Law, the revolutionary state probably only expresses the fact 
that International Law is obviously unable to cope with revolutionary 
changes. 

This negative attitude differs strongly from the positive interpretation 
of Internal Law, an interpretation which manifested itself not only during 
the period of criticism directed against conventional legal thinking, but 
also in the first tentative efforts to find new methods of legal thought. Such 
efforts, it seems, presuppose a certain amount of homogeneity of the social 
substratum of the law, despite the fact that Soviet thought now admits 
that there will have to be a strong legal element in the new world order. 


RUDOLF SCHLESINGER, 


8? See Rappaport, l.c. (1940), pp. 152/3. Every revisionist claim made by one 
government to another involves a certain approach to the clausula unless it is 
coupled with an appeal to democratic or other moral principles of Natural Law. 
But it makes a great difference whether or not the clausula is considered to be part 
of Positive Law. 

°° Of course, no Soviet theorist would accept the term, but what matters to 
us is not some eighteenth-century interpretation of “' Natural Law,”’ or even quite 
generally the treatment of the latter as some eternal and permanent thing, but 
simply the fact that essentially moral values are opposed as a competing quasi- 
legal system to the positive one. There can be no doubt that recent Soviet ideo- 
logy does so in many fields. 
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LAW REFORM AFTER THE WAR 


ROF. KEETON has invited discussion of this subject in an interesting 

article which he contributed to the April issue of the Law Quarterly 

Review. I venture, therefore, as one who carried on a common law 
practice at the Bar until 1939 and who hopes to resume it after the war, 
to express a view upon*an important aspect of the matter which is touched 
upon, but not developed, by Prof. Keeton. He remarks that before the 
war the ‘‘machinery of justice was . . . exceedingly costly and slow in 
operation”; so much so that “the superior Courts of Justice had practically 
ceased to be the tribunals of the ordinary citizen, or even of the citizen 
of some means.” This is an appalling statement, which is nevertheless 
absolutely true. 

Any fair-minded barrister or solicitor who was in regular practice 
between the two wars must admit that in five cases out of six it was not 
worth while to fight a disputed action for £250 in the High Court, or one 
for {40 in the County Court. To lose such an action might be disastrous 
for a man of modest means, and even to win was almost always uneconomic. 
An instance which came very recently to my notice is typical of many. 
The defendant was sued in the County Court for approximately £13, the 
last instalment of the price of a machine costing £400. Since the machine 
contained defective parts he refused to pay and counterclaimed damages 
for breach of warranty. His counterclaim was upheld and he was awarded 
£25 damages, against which the judge directed the £13 unpaid to be set off. 
He also directed the plaintiff to pay the defendant’s costs of the claim 
and counterclaim. The defendant was thus left in effect with a judgment 
in his favour for {12 and the whole of his costs as between party and 
party against a plaintiff who, happily, was able to pay. The net result 
of this was to leave the defendant, when he had settled with his own solicitor, 
30s. out of pocket. What it cost the plaintiff I do not know, but it can 
hardly have been less than £75. Over and over again I have seen results 
of this sort in County Court and High Court cases. It is as well for the 
‘Jegal profession that the published law reports contain so little information 
about the practical economics of the proceedings they record. Once in 
a while, however, the veil is lifted. See, for instance, Kasler v. Slavouski 
(1928, 1 K.B. 78). This case arose out of a sale of dyed rabbit skins, 
intended to be made up into collars for ladies’ coats, from the defendant 
to the plaintiffs. The plaintiffs resold them to A, who resold them to B, 
who resold them to C, who attached them to a coat which he sold to Miss 
W, who contracted dermatitis through wearing it. Miss W brought an 
action against C in the Court of Session in Edinburgh, and was awarded 
£67 damages and her costs, which amounted to £248. C then made a 
claim against B for £643, being £315 (the amount of his liability to Miss 
W) plus £328, his own costs of the action. B paid this claim and issued a 
writ in the High Court for the same sum against A. A did not defend the 
action but paid £643 plus £21 costs and issued a writ against the plaintiffs 
for £654 (this may be a reporter’s mistake for £664). The plaintiffs settled 
this action for £654 and £45 costs and claimed £699 damages from the 
defendant. They were awarded slightly less. It will be observed that the 
costs of both parties to the original action in Edinburgh amounted to 
nearly nine times the amount of the damages awarded, and one can say 
with confidence that the result would have been much the same if the 
action had been fought in London. I do not know whether the English 
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distinction between solicitor-and-client costs and party-and-party costs 
prevails to the same extent in Scotland. If it does, one can say with equal 
confidence that the difference between the two must have swallowed up 
practically the whole of the £67 awarded to Miss W. The costs of the final 
action in the King’s Bench Division and the ultimate plight of the defendant 
are not of course revealed, but on the profit side the true picture would 
seem to be that the lawyers of two countries got a handsome percentage 
out of the proceedings, Miss W. got dermatitis, and no one else got 
anything. 

But this is only one side of the matter. One of the items in a bill of 
costs is counsel’s fees. It is not generally, nor even often, the largest 
one; but it exercises in practice a psychological influence of the first 
importance. Rightly or wrongly, the average litigant has got it into his 
head that the question whether he has got a good case or a bad one is of 
less importance than the question whether he has got a brilliant advocate 
or a mediocre one. Constantly I have heard litigants say, in effect: “Oh, 
yes, we had a very good case. We were advised that we were right. But 
the other side took in So-and-so, K.C. (naming a well-known advocate), 
to lead for them, and of course we never got a look in!’’ I have heard 
them say almost equally often that the other side merely threatened to 
take in So-and-so, K.C., and that therefore they threw their hands in and 
settled for what they could get. 

Almost equally deterrent, and certainly as well-founded, is the fear of 
being taken to the Court of Appeal or the House of Lords. No honest 
practitioner can keep silent on this point. He must ask his client not 
only whether he can afford to lose his case if it goes wrong, but whether 
he can afford to win it if it goes right. I have many times had to advise 
clients in cases where only £200 or so was at stake, but where the opposition 
was wealthy and determined, (a) that I thought they had a good case, 
and (b) that in my opinion they would be wise to settle it as quickly as 
possible. 

Finally, one should mention the high proportion of cases in which 
successful plaintiffs find themselves confronted at the end of long and 
stoutly contested litigation by defendants who turn out to be men of straw. 
That this happens so often is due in no small measure to the superb facilities 
for delay and obstruction afforded by the Rules of Court. There is a type 
of defendant, well known to all practitioners, who has no real defence 
but who “wants time.” Any competent solicitor can get him three months 
or so merely by exploiting the courtesy and attention of the Masters of 
the Supreme Court on a series of interlocutory applications. When the 
case ultimately comes on and judgment is signed it appears that the whole 
of the defendant’s resources really belong to his wife, or that he has gone 
to live in Southern Ireland. 

In other words, if it is not one thing it is another; and I am prepared 
to say roundly with Prof. Keeton that for the average citizen of moderate 
means the machinery of civil litigation simply does not work. I have been . 
at pains during the last 15 years to canvass the opinions of actual litigants 
as often as possible. It would not be true to say that I have never met a. 

satisfied litigant; but it is true to say that satisfied litigants are about as 
scarce as home-grown peaches. It is also true to say that an appreciable 
number of them are satisfied not so much by their own success (which ~ 
they admit was not an economic proposition) as by the discomfiture which 

they have been able to inflict on their opponents. The number of 


~ 
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meritorious litigants who have been genuinely and adequately assisted to 
enforce their rights by the process of the Courts is very small indeed. 

It is deplorable to have to confess to this state of affairs, but the 
confession should surprise no one. The proposition that ‘‘the Law is an 
Ass” was forcibly expounded by Charles Dickens, but the conception 
was certainly not a new one in his day. The law has been so regarded by 
decently informed lamen for far more than a century, although they 
have always been strangely apathetic about it. Indeed, the dissatisfaction 
of litigants and the manifest inadequacy of the legal machine are not more 
astonishing than the respect and reverence in which it is held by that large 
majority of laymen who have never had anything to do with it. It seems 
- to have become an accepted convention in English life to suppose (a) that 
our system of Civil Justice is the fairest, most dignified and most efficient 
in the world, and (b) that only a half-wit would ever have recourse to it. 
(b) is thoroughly sound doctrine, but it seems that only the unfortunate 
few who have been actually involved ‘in litigation appreciate the falsity 
of (a2); and for some reason or other their voice is not heard—presumably 
because it is felt that, having been such idiots as to fall into class (b), 
they cannot expect any sympathy for what they may have to say about 
point (a). The melancholy fact remains that although the legal machine 
has for many generations been operated by a most upright, industrious 
and intelligent class of men, it does not, broadly speaking, work at all. 

There are many obvious improvements which can be and have been 
suggested. Fixed dates for trial and a remodelling of the circuit system 
are among them, but I believe that the measure of reform that is required 
goes far beyond recommendations of this sort. There is much to be said 
upon the comparative advantages of national control and private enter- 
prise in various fields, and I have no intention of saying anything contro- 
versial on this topic. Everybody recognises, however, the disadvantages 
which tend to characterise either system: the redundancy, the red tape 
and the departmental delays associated with State control, and the com- 
mercial duress, the price controls and the dominance of the profit motive 
in private enterprise. Civil Justice is almost unique in enjoying the full 
disadvantages of both systems. Consider a Court of Justice. The Bench 
and the table below it form a thin transverse strip of Departmental terri- 
tory. The Judge, the Associate, and, behind them, the whole apparatus 
of Central Office, Masters’ Chambers, Scrivenery departments and what-not 
form a branch of the Civil Service maintained by taxation, receiving fees, 
prescribing rules, insisting upon forms, and inevitably imposing delays. 
The other part of the Court, however, is given over to independent prac- 
_titioners engaged in fiercely competitive private enterprise, pushing up 
' prices, trying to corner different types of business, and exploiting the 
procedural resources. of the system to the utmost. All parties concerned 
are of accepted integrity, but none has a compelling motive to increase 
the efficiency of the machine as a whole. Those of the actors who are civil 
servants lack the spur to efficiency which the profit motive might provide. 
Those who are private practitioners can hardly be expected to press for 
the simplification of a machine whose complexity is the foundation of their 
earning power. 

I do not doubt that if this strange anomaly were ended there would 
be a marked access of efficiency, whether the Courts were run wholly by 
private enterprise or wholly under State control. It is not widely known 
that the Government makes a small profit out of civil litigation. Private 
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enterprise would doubtless make more, and it is perhaps unlikely that it 
would sell justice at cheaper rates than the Government now does. It 
is not doubtful, however, that it would deliver the goods more quickly 


_and conveniently. In the first place, it would certainly appoint one or 


more business managers to regulate the arrangement of the lists, a reform — 
which has for long been urged from various quarters and which was formally 
recommended, in a passage which damned the present system, by the 
Royal Commission on the Despatch of Business at Common Law in 1936 
(Cmd. 5065, paras. 149-167). Secondly, it would take the circuit system 
firmly in hand; and thirdly, it would ensure the hearing of cases on fixed 
dates. However, the idea of turning over Civil Justice, which ought obvi- 
ously to be a social service, to a commercial corporation would no doubt 
be highly repugnant to the minds of the electors and is probably not worth 
pursuing. It is none the less worth pointing out that arbitration in prefer- 
ence to litigation is exceedingly popular in some circles. The essence of 
arbitration (though its object is often defeated by resort to the Courts 
on “cases stated” and the like) is the avoidance of official control and the 
conduct of the proceedings by private enterprise. It is a striking fact that 
people prefer to pay the fees of an arbitrator (or more often of two arbi- 
trators and an umpire) rather than to resort to the impartial and highly- 
qualified Judges who are laid on free by the State. 

But what about complete national control? This involves assimilating 
the solicitors’ profession and the Bar (or at any rate the Bar) to the 
character of civil servants enjoyed by the Judges and minor Court officials, 
and thereby abolishing the distinction between costs and Court fees. Before 
considering the advantages which might be hoped for from such an 
arrangement, it may be as well to deal with some of the objections which 
will be raised. First and foremost, it will be said that a litigant has the 
right to choose his own advocate and that to have an unknown counsel 
allotted to him by the State would be unfair. This I absolutely deny. 
Although it has been the practice for centuries for the litigant to choose 
his own advocate there is no reason founded upon equity why he should 
be allowed to do so. He cannot choose his own Judge, whose personality: 
is, or should be, far more important to the decision of the case. Moreover, 
it is extremely doubtful whether the freedom of the litigant to choose his 
own advocate does not play unfairly into the hands of the rich and lead 
in many cases to serious injustice. At any rate, it is widely believed among - 
litigants that this is the case, as I have already mentioned. Nor is there 
anything novel or untried in the system of officially allotted advocates. 
It is one which already applies to all Poor Persons’ litigation and is widely 
used in criminal proceedings. No one suggests that it does not work 
satisfactorily in these instances. Finally, it may be remarked that the, 
present-day picture of the litigant choosing his own advocate is in nine’ 
cases out of ten an illusion. It is true that he may insist on retaining some 
counsel whose name is prominent in the Press, but he will probably never 


have met him in the flesh. Much more often, however, he has no views of 


his own on the subject and his choice is. made for him by his solicitor’s 


. Managing clerk. 


` Secondly, it may be said that advocates who are mere civil servants ` 
with no personal interest in the result of the litigation will bring less 
industry and enthusiasm to their work than if they were working simply , 
for private gain. This appears to me to be a libel on civil servants as a ` 
class. It is, moreover, merely an angle of the time-honoured proposition 
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that all nationalised enterprise works badly while all private enterprise 
works well. The constant stream of bankruptcies and liquidations which 
occupy the Courts give the le to the latter part of this proposition, and 
the successful working of the Post Office, the B.B.C., and the Royal Navy 
is a sufficient answer to the former. 

Then again, it may be said that the reorganisation proposed would 
produce greater delays than at present. While this is not impossible, it 
seems to me to be extremely unlikely. The causes of delay at the present 
. time are, broadly speaking, three. First, there is the delay which is inherent 
in that part of the system which is already under State control. This is 
not in fact very great, and it has often been remarked that where all 
parties to an action, are-really anxious to get on with it it is surprising 
how quickly it comes to trial. Secondly, there is the delay resulting from 
the present maldistribution of work at the Bar. The position in this 
somewhat overcrowded profession is normally (I speak of peace time) 
that a small number of practitioners have more work than they can 
reasonably cope with, while quite a large number have less than they 
deserve on their merits. The result is that the busier barristers are often 
compelled to keep papers waiting until they can find time to refer to books 
and write their opinions, while their clerks devote much time and energy 
to the task of preventing the hearings of cases from clashing, a process 
which inevitably involves some being delayed for the benefit of others. 
Thirdly, there is the large class of cases where delay is deliberately aimed 
at and paid for by one side or the other. Applications for trial by jury or 
Official Referee, for further particulars of the pleadings delivered, for 
changes of venue, for the addition of third parties, and the like, are often 
made solely for the purpose of embarrassing the opposition, as any experi- 
enced practitioner can attest. It would be difficult under any system to 
put an end to these practices, but it can hardly be doubted that they 
flourish more freely in the hot-house atmosphere of private enterprise 
-than they would in the more temperate climate of State control. 

Let us now consider the positive side of the proposal. There is no 
reason why the State should not maintain a corps of civil servants adequate 
both in numbers and ability to handle the presentation of cases for trial, 
just as it does for administering the Postal Service, the Factory Acts, 
and a hundred other enterprises. The members of such a service could 
be graded by seniority and ability and could be salaried upon a scale 
commensurate with their positions. In an age when new ministries and 
departments are created and organised almost every month it is idle to 
say that this thing cannot be done at all, just as it is idle to say that the 
coal mines or railways could not be nationalised. The question is not 
whether these things are possible but whether they are expedient. 

Tt is difficult to think of any commodity which lends itself more properly 
to nationalisation than Civil Justice, a point which is surely recognised in 
the promise of Magna Carta to deny it to no man. It is curious that the 
obvious implication of this promise—-not merely not to deny it, but 
actively to lay it on—has never been followed out. 

It is not hard to envisage a system which would work in place of the 
present one which does not. A fully nationalised service would provide 
- a sub-office of the civil Courts in every sizeable town. Indeed, this is so 
already, though the offices are only open for County Court business. 
The first step of any litigant, whether plaintiff or defendant, would be to 
call at his local office and declare the amount and nature of the dispute. 
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A solicitor practising in the locality would then be assigned to him. His 
opponent would similarly be provided with a solicitor, and if the two 
parties lived far apart the solicitors would be authorised to employ London 
agents as at present. The solicitors concerned would then discuss the case 
and see whether they could not arrive at a satisfactory settlement very 
much as they do at present, but with this difference: that since they would 
not be personally receiving the fees paid by the lifigants they would be 
free from the temptation (to which far too many succumb at present) 
to prolong the dispute and run up unnecessary costs, and would therefore 
be a great deal more reasonable in their approaches to one another. This 
indeed would be one of the foremost benefits of a fully nationalised system. 
If the dispute could not be settled by negotiation the machinery for appoint- 
ing counsel would then be invoked. If the will to reform were present it 
should not be impossible to establish an official service of salaried advocates 
who would be graded according to their seniority, their specialist lines of 
work, their local situations, and so on. Admittedly such a scheme would 
require a good deal of working out, but assuredly it could be done. 

Not the least valuable of the results which might be expected to follow 
would be a new and juster conception of an advocate’s duty to the public. 
I do not believe, as I have already stated, that advocates as a whole would 
bring less industry or enthusiasm to their work, but I do believe that the 
change in status which is suggested would tend to direct their efforts into 
healthier channels. In a paper on the “Ethics of Advocacy” read before 
the Royal Philosophical Society of Glasgow (now published in Law and 
Other Things, 1937, Camb. Univ. Press), Lord Macmillan most eloquently 
defended the Bar against what he described as “the deeply-rooted popular 
prejudice against the paid profession of advocacy,’’ a prejudice which he 
admits is as old as the days of Greek comedy and is mainly based on the 
fact that the advocate practises for private gain. Lord Macmillan explains 
that the true nature of the advocate’s work has always been and still is 
completely misunderstood by the public. But in spite of the cogency with 
which he puts his case it is surely permissible to wonder whether a popular 
distrust which has endured for so many centuries and shows no signs of 
abating has not after all got something in it—-perhaps as much as the 
equally persistent belief that the Law is an Ass. Presumptuous as it may 
seem to challenge Lord Macmillan’s opinion, I feel that there is a much 
sounder foundation for the distrust of the Bar than he allows. It is true, 
as he says, that there is an unwritten code of honour among advocates to 
which the vast majority of them faithfully adhere. It is the code itself 
which in my opinion requires revision. 

Human nature is hardly equal to the strain of doing one’s best for one's 
client, as it is currently understood at the Bar. Although it occasionally 
happens that a barrister misjudges his own client, it happens much more 
frequently that he does not. Over and over again counsel finds himself 
supporting a case which he knows to be thoroughly unmeritorious, and 
such is human vanity that success in such a cause is a thing which brings 
more satisfaction to the advocate than almost any other. Remarks like, 
“T had a great win to-day !” are heard constantly in the Temple, and what 
this means five times out of seven is that the speaker was successful in a 
case which both he and his opponent know very well he should have lost. 
It is in fact his talent for winning “‘hopeless’’ cases which so often leads 
a barrister to fortune. No one can read, for example, Edward Marjoribanks’ 
Life of Sir Edward Marshall Hall without perceiving that his fame was 


æ 
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founded upon the wizardry with which he so often persuaded juries in 
criminal cases to acquit men who were demonstrably guilty or in civil 
actions to award thumping damages to plaintiffs whose merits did not 
deserve a farthing. Similarly, Mr. Maurice Healy, K.C., in his charming 
recollections of The Oid Munster Circuit, tells the story of a libel action 
in which the late Lord Atkinson established himself in the first rank of 
advocates by a brilliant histrionic effort which resulted in a thoroughly 
deserving defence being laughed out of court. Legal biography teems with 
such anecdotes; and the point about them is that they are true. Success 
in the art of advocacy depends, not only in popular belief, but also largely 
in fact, upon a talent for making intelligent witnesses look like fools under 
cross-examination, for leading juries up the garden path, and for playing 
artfully upon the carefully studied psychology of judges. It is the reality 
of these practices, and not a misconception of the function of the Bar, 
which in my belief at once explains and justifies the popular distrust which 
the profession has always attracted. Nor is it possible to doubt that the 
profit motive and the intensely individual character of the advocate’s 
work are responsible for his methods and outlook. Whether he is conscious 
‘of it or not, the success of a barrister in his profession depends upon his 
ability to make a personal impression on his clients and the Court rather 
than on his capacity to ensure that justice is done. Indeed, it is almost a 
commonplace at the Bar that one endears oneself to clients far more by 
losing cases at length and in spectacular fashion than by winning them 
shortly and with quiet competence. 

It may be said that these things cannot be altered if the art of advocacy 
is to survive and are inseparable from counsel’s duty to his client. But this 
is not so; for there are already two standards of advocacy recognised at 
the Bar in criminal cases: the standard by which one prosecutes and the 
standard by which one defends. It is difficult to draw a line between the 
restraint which is enjoined upon counsel for the prosecution and the 
latitude which is allowed to counsel for the defence, but the distinction 
is well recognised even among the public at large. (Not many years ago 
an eminent K.C. who appeared for the Crown in a murder trial was re- 
proached by the Press for resorting to forensic fireworks which would 
have drawn only admiring comment if they had been let off from the 
other side of the court.) It is surely reasonable to believe that, lacking the 
stimulus of the profit motive and the necessity for making vivid impressions, 


_ the Bar would adopt the more temperate prosecuting technique as an un- 


written code applicable to all departments of advocacy; and it is certain 
that, if they did so, much time and money would be saved and both the 
confidence of the public and the administration of justice would be much 
enhanced. 

The financing of nationalised justice will clearly present some formid- 
‘able problems. But it is worth bearing in mind that that part of it which 
is already nationalised at present pays a small dividend. The other part 
of it has always been run on such extravagant and individual lines that 
no one could ever have expected it to be an economic proposition. A 
completely nationalised service which did away with private bargains 
between lawyers and their clients would no doubt involve a substantial 
increase in Court fees, but one can feel reasonably sure that the total of 
the addition under this head would amount to far less than half of the 
amount which passes privately under the present system between litigants 
and their professional advisers. Moreover, Court fees should not normally 
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be charged at all in respect of appeals, for the costs of a successful appeal 
ought to be paid wholly by the State and the costs of an unsuccessful 
appeal wholly.by the appellant. In any case, however, the system could | 
_ not afford to stultify itself by increasing Court fees to a deterrent extent ; 
they must obviously be kept within limits which leave Civil Justice as an 
attractive proposition and a genuine social service, and a substantial 
balance will in any case have to be found by taxation. But we are used 
to taxation. If we are prepared to spend £14 millions a day upon the 
prosecution of the war, we cannot but be willing when it is all over to 
offer some trifling douceur to the angel of peace. Surely the cause is worth 
some sacrifice? Lord Hewart was wont to remark that it was no more im- 
portant that justice should be done than that it should manifestly seem 
to the public to be done, but this happy ideal has never yet been ap- 
proached in the sphere of civil litigation. Ubi jus, ibi remedium is to the 
the man in the street nothing but a pretentious misstatement of his 
everyday experience, and will remain so for as long as he finds that the gulf 
between jus and remedium is bridged only by a pons asinorum. 


C. P. HARVEY. 


THE END OF CHANDLER v. WEBSTER 


HE decision of the House of Lords in Fibrosa Spolka Akcyjna v. 

Fairbairn Lawson Combe Barbour, Lid., [1942] 2 All E.R. 122, 

means, said Lord Macmillan, that “Chandler v. Webster and its 
congeners must be consigned to the limbo of cases disapproved and over- . 
ruled.” “They will be unwept,” he added, “save by those to whom for — 
so many years they have furnished a fruitful and enlivening topic of 
discussion in lecture rooms and periodicals.” The qualification was 
unnecessary, for those of us who obtained pleasure from discussing 
Chandler v. Webster will now be just as happy to discuss the decision of 
their Lordships that supersedes it. 

The facts of the Fibrosa case were that an English company contracted 
to deliver certain machinery to a Polish company, c.i.f. Gdynia. The 
contract was made in July, 1939, and in September, 1939, before the 
date for delivery, Gdynia became occupied by enemy forces. Two questions 
arose for decision: (1) Whether the contract was discharged by the enemy 
occupation of Gdynia, (2) (if so) whether an advance payment that had 
been made by the buyers was recoverable by them. 

Upon the first question it was held, affirming the courts below, that 
the contract was “frustrated.” Viscount Simon, L.C. (at p. 125 H), and 
Lord Porter (at p. 147 B), also pointed out that the contract could not be. 
further performed because of supervening illegality. The nature of these 
two modes of discharge will be considered at the end of this article. The 
only matter of debate on this first question was whether the contract 
was kept alive by a clause therein to the effect that if dispatch were hin- 
dered by any cause beyond the sellers’ reasonable control, including 
(inter alia) war, a reasonable extension of time should be granted. The ` 
House had no difficulty in holding that this clause referred only to minor . 
delay and not to the prolonged and indefinite interruption occasioned - 
by this war. 
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The second question arose in the following way. By the terms of 
the contract one-third of the purchase price (viz. £1600) was to be paid 
‘at the time when the order was given. In fact, only £1000 was so paid, 
and the action was brought to recover this £1000. It was held, overruling 
the courts below, that the buyers were entitled to recover, not as a matter 
of implied contract but in quasi-contract as money paid for a consideration 
that had totally failed. Their Lordships treated this decision as overruling 
Chandler v. Webster, [1904] 1 K.B. 493. 

From a technical point of view the chief difficulty’ was the decision 
in the French Marine case, [1921] 2 A.C. 494, where the House had approved 
the rule in Chandler v. Webster. (See ante, Vol. V, pp. 9-13.) The way in 
which the French Marine case was treated in the Fibrosa case is interesting 
and important from the point of view of the doctrine of precedent. The 
French Marine case was not, of course, overruled. The House, though it 
may do the fortiter in ve with regard to its own previous decisions, would 
_ not dream of behaving otherwise than svaviter in modo. Suavity in this 
context may consist cither in ignoring or in distinguishing the obnoxious 
precedent. Both these methods were applied to the French Marine case. 
Viscount Simon, L.C., did not refer to it, except in the course of a quotation 
- from Cantiave San Rocco v. Clyde Shipbuilding Co., [1924] A.C. at 241. 
The quotation is from the speech of Viscount Finlay, who said that Lord 
Parmoor’s statement in the French Marine case of the rule in Chandler 
v. IVebster “forms no part of the judgment of the House of Lords in that 
case.” This statement of Viscount Finlay’s was only obiter, and ignores 
the fact that the other two majority law lords in the French Marine case, 
Lords Dunedin and Sumner, also took the rule in Chandler v. Webster 
as a ground of their decision. Returning to the Fibrosa case, the next 
Law Lord to refer to the French Marine case was Lord Atkin (p. 132 B), 
who again cited the dicta in the Cantiare San Rocco case as showing that 
the French Marine case was not conclusive, and distinguished it on the 
ground that there was in that case (as Lord Sumner had expressly held) 
only a partial failure of consideration. This again ignores the fact that 
the ground stated was only the second of three reasons given by Lord 
Sumner for deciding as he did, and that the first of these reasons was 
the authority of the Coronation Cases.1 Of the next two law lords, Lord 
Russell did not deem the French Marine case worthy of any reference, 
and Lord Macmillan referred to it only in the same oblique way as Viscount 
Simon. Lord Wright, however, subjected the French Marine case to a 
battery of technical argument. “The most obvious and shortest answer,” 
he said, was that according to the obzter dicta in the Cantiare San Rocco 


case the question of Chandler v. Webster was still open to review by the . 


House. Next,.the decision in the French Marine case “may have been 
affected by the English rule as to advance freight.’’ Next, “their Lordships 
were divided in opinion, and it is not clear that there was any real agree- 
ment among the majority as to the ratio decidendi.”’ Lord Wright then 
went on to state the second and third grounds of decision given by Lord 
Summer in the French Marine case, carefully refraining from saying that 
Lord Sumner, like the other two majority lords, had also rested his judg- 
ment upon the Coronation Cases. Lord Roche also appears to have 

1 The particular one of the Coronation Cases to which Lord Sumner referred 
was Elliott v. Crutchley, [1904] 1 K.B. 565 at 568, where Collins, M.R., restated 


the rule in Chandlery v. Webster, then recently decided. See further, MODERN Law 
REVIEW, Vol. V, p. 11. 
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distinguished the French Marine case by reference: to the third ground 
taken by Lord Sumner. Finally, Lord Porter distinguished it as being 
either a decision influenced by the law as to advance freight or a case on 
partial failure of consideration (Lord Sumner’s second ground). A strict 
adherent of the doctrine of precedent might regard all this as very cavalier 
treatment of their Lordships’ previous decision. But it will cause much 
satisfaction among the ranks of those who are opposed to the strict doctrine. 

Having conjured the French Marine case out of the way, and having 
decided that money paid in advance was to be recoverable on a total 
failure of consideration, the next question that arose was whether there . 
was such a total failure on the facts of the Fibrosa case. Against the 
totality of the failure there were two possible arguments. 

(a) The first argument was that the promise of the sellers to deliver 
the goods was originally valid and binding, that the frustration of the 
contract did not render the promise void ab initio, that the buyers had 
the advantage of the seller’s promise for a certain time, and that there 
was therefore no total failure of consideration. Viscount Simon, L.C., 
answered this argument by a proposition that has not before been judicially 
stated in England, though it has always (I submit) been clear on principle. 
“In English law,” he said, “an enforceable contract may be formed by 
an exchange of a promise for a promise, or by the exchange of a promise 
for an act—I am excluding contracts under seal—and thus, in the law 
relating to the formation of contract, the promise to do a thing may 
often be the consideration; but, when one is considering the law of failure 
of consideration and of the quasi-contractual right to recover money on 
that ground, it 1s, generally speaking, not the promise which is referred 
to as the consideration, but the performance of the promise. The money 
was paid to secure performance and, if performance fails, the inducement 
which brought about the payment is not fulfilled” (p. 129 B; cp. Lord 
Russell at p. 133 E, and Lord Wright at p. 141 C-D}. Lord Atkin (at 
pp. 131-2) denied this, saying that he did not think it necessary to use 
the word “consideration ” in two meanings. But he went on to say that 
he understood by the phrase “‘failure of consideration’’ as applied to the 
facts before him “that the promise to deliver goods totally failed because 
no goods were or could be delivered.’’ With great respect to Lord Atkin, 
what failed was not the promise but the performance of the promise. 
If there were in truth a failure of the defendant’s promise, the plaintiff’s 
promise to pay would have been nudum pactum. In actual fact an obliga- 
tion discharged for failure of consideration is not regarded as nudum 
pactum, and thus ‘‘consideration”’ in the phrase “‘ failure of consideration ” 
must be used in a different sense from its use in the‘law of formation of 
contract. 

(b) The second possible argument against the existence of a total 
failure of consideration was that the defendants had partly completed 
the machines. Their Lordships, however (with the possible exception 
of Lord Porter), were clearly of opinion that this fact made no difference. 
Lord Roche mentioned incidentally that the machines, so. far as completed, 
were realisable by the sellers without loss (p. 143 F), but it seems clear 
that this was not an essential factor in the decision. Thus Viscount Simon 
said that while the reversal of Chandler v. Webster ‘‘ obviates the harshness 
with which the previous view in some instance treated the party who 
had made a prepayment, it cannot be regarded as dealing fairly between 
the parties in all cases, and must sometimes have the result of leaving the 
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recipient who has to return the money at a grave disadvantage. He may 
have incurred expenses in connection with the partial carrying out of 
the contract which are equivalent, or more than equivalent, to the money 
which he prudently stipulated should be prepaid, but which he now has 
to return for reasons that are no fault of his. He may have to repay 
the money, though he has executed almost the whole of the contractual 
work, which will be left on his hands. These results follow from the fact 
that the English common law does not undertake to apportion a prepaid 
sum in such circumstances. . . . It must be for the legislature to decide 
whether provision should be made for an equitable apportionment of 
prepaid moneys which have to be returned by the recipient in view of 
the frustration of the contract in respect of which they were paid” (pp. 
129-130). Similarly Lord Atkin said: “That the result of the law may 
cause hardship .. . is incontrovertible. One party may have almost 
completed expensive work, yet he can get no compensation” (p. 132 F). 
So also Lord Wright, although he devoted a considerable part of his 
speech to showing that the law of quasi-contract rested upon justice and 
conscience, observed that ‘‘the standard of what is against conscience 
in this context has become more or less canalized or defined ” (p. 136 H). 
Thus he was able to say, without inconsistency, in a later part of his 
speech (p. 141 E), that ‘‘no doubt in some cases the recipient of the pay- 
ment may be exposed to hardship if he has to return the money, though 
before the frustration he has incurred the bulk of the expense and ts 
then left with things on his hands which become valueless to him when 
the contract fails, so that he gets nothing and has to-return the prepayment. 
These and many other difficulties show that the English rule of recovering 
payment the consideration for which has failed works a rough justice.” 
Lord Porter uttered remarks to the same effect (p. 144 F-H). Somewhat 
inconsistently, Lord Porter distinguished Anglo-Egyptian Navigation Co. 
v. Rennie (1875), L.R. 10 C.P. 271, Blakeley v. Muller & Co., [1903] 2 
K.B. 760, n., and Lumsden v. Barton (1902), 19 T.L.R. 53, as instances 
of contracts partly performed (p. 145 A, F); yet they were no more 
partly performed than was the contract before him. Lord Porter also 
made an effort to find an excuse for Chandler v. Websier, saying that it 
was wrongly decided “unless it can be said that in that, as in some of 
the other cases, there was some partial performance which I have not 
been able to discover in the report of the case”’ (p. 147 C-D). With respect 
it is submitted that even if the defendant in Chandler v. Webster had 
incurred a detriment in performing his part, this fact would not have 
prevented there being a total failure of consideration vis-à-vis the plaintiff. 
It is further submitted that the three other cases cited by Lord Porter 
(see above) are among what Lord Macmillan calis the congeners of Chandler 
v. Webster that are overruled by the Fibrosa case.” 

If this is so, it is evident that the Fibrosa decision is not necessarily 
to be justified by reference to natural justice. It subserves natural justice 
only where the defendant who has received the money has done nothing 
at all in return, or where (as in the Fibrosa case itself) the product of his 

2 Lord Porter also distinguished, as instances of contracts partly performed, 
the decisions in Stubbs v. Holywell Ry. Ca. (1867), L.R. 2 Ex. 311, and Whincup 
v. Hughes (1871), L.R. 6 C.P. 78. These cases involved different considerations 
from the above. Stubbs v. Holywell Ry. Co. was not a case of partial failure of 
consideration in the usual sense; it concerned a severable contract in which a 


severable part of the consideration had been fully performed. Whincup v. Hughes 
was one of the apprenticeship cases, which will be considered later. 
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work, which he retains, is itself of sufficient value to compensate him . 
“ adequately. Where, on the other hand, the defendant has suffered loss 
in the part performance of his side of the contract, and both parties are 
morally innocent, there may, be no more natural justice why the defendant 
should restore the advance payment than why he should not. The truth 


is that in a case like this natural justice does not enter into the question. — 


The situation is simply the familiar one in which a loss is bound to be 
sustained by one of two parties, or partly by both. The question for the 
court is how the loss is to be borne, and of this natural justice (on my under- 
standing of it) gives no indication beyond decreeing that a party who 
has received and retains a benefit from the other party should pay for 
it. Apart from this there is no generally-accepted principle of natural 
justice that indicates which of two innocent parties shall bear a loss. Or, 
if there is any such principle, it is that the loss should be split between 
the parties, thus giving the party who has partly performed an action for 
half his loss. In support of the latter principle it might be urged that if 
the contract had been carried out both parties would presumably have 
been advantaged by it; thus why should they not share the loss that 
unexpectedly occurs? Such arule, too, would accord with sound economic 
policy, for in the usual case the two parties can each sustain half the loss 
- much better than one party can sustain the whole loss. That is the basis 
of insurance. However, the common law seems to have an aversion to 
splitting loss, and therefore such a rule must be created, if at all, by legis- 
lation. The alternatives that the common law sees presented are simply 
whether, on a total failure of consideration, (1) restitution of the advance 
payment should be decreed, or whether (2) restitution of the advance 
payment should not be decreed. `The House of Lords has now decided 
in favour of (x). The objection to Chandler v. Webster, which decided (2), 
was not necessarily that it was against natural justice but that it was an 
exception to general principles of failure of consideration, for which 
exception no reason could be assigned, and that it introduced an irrational 
distinction (as regards the ultimate rights of the parties) between cases 
where money had been paid in advance and where it had not. The merit 
of the Fibrosa case is therefore that it restores elegance to this branch 
of the law. 

Hitherto we have assumed that there can be no recovery of money 
paid on a consideration that partially fails.? This rule is accepted on all 
hands, but its precise meaning is not at all clear. In view of the decision 
in the Fibrosa case we must understand that there is deemed ‘to be a 
total failure of consideration even though the defendant may have gone 
to expense in partly performing his part of the contract. When, then, is 
a failure of consideration deemed to be only partial? Is the failure of 
consideration deemed to be only partial, so that no recovery of money 
paid is allowed, whenever the defendant’s partial performance has bene- 
fited‘ the plaintiff? Or are we to say even in this case that the considera- 
tion, as the phrase is, “by failing partially, fails entirely’’? If so, “partial 
failure of consideration’’ must have a very narrow meaning. It must be 
confined to cases where (a) the plaintiff has received en. the 


> A quasi-exception is where the contract is severable and there is a total 


failure of consideration as to a severable part: cp. per Lord Wright at p. 137 G,-- 


Lord Porter at p. 144 B. 
4 “ Benefit” aay uide a constructive benefit. See (1941) 57 L.Q.R. at 
396. 
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whole benefit that he was to receive under the contract, or where (b) the 
failure was as to the quality of performance and not as to the quantity 
of performance.’ 

On these questions the decision in the Fibrosa case cannot be decisive, 
for none of them was there in issue. Nevertheless the answers to the 
questions are of importance in determining the extent to which the decision 
is likely to be carried ‘in the future. According to the weight of authority, 
the rule has hitherto been that whenever the plaintiff has received part 
of the benefit that he was intended to receive there is no total failure of 
consideration, and accordingly no quasi-contractual recovery of money 
paid. This is, for instance, the rule in the apprenticeship cases (ante, 
Vol. v, pp. 5-6), which decide that where master or apprentice dies within 
the term no part of a prepaid premium is recoverable, for the reason that 
there is but a partial failure of consideration. In the apprenticeship 
cases the partial performance benefited the apprentice, whereas in the 
Fibrosa case the partial manufacture of the machines did not benefit 
the buyers. It may be, therefore, that the apprenticeship cases are still 
good law. That this is so is borne out by the fact that in the Fibrosa 
case, as we have already seen, the French Marine case was distinguished 
as a case of partial failure of consideration, and in the French M arine 
case, too, the plaintiffs received a benefit from the partial performance. 
There are other dicta in the Fibrosa case that support the same view. 
Thus Lord Atkin said (at p. 132 F): “The other party may have paid the 
whole price, and, if he has received but a slender part of the consideration, 
he can get no compensation” (probably meaning by the last word “‘resti- 
tution”). Lord Russell said (at p. 133 C): ‘Nor could moneys paid before 
frustration be recovered if the person making the payment has received 
some part of the consideration moving from the other party for which 
the payment was made.”’ 

However, both these statements were obiter, and it may be pointed 
out that there is a difficulty in the way of saying that the receipt of a 
benefit excludes a total failure of consideration. The difficulty is that 
one thereby introduces a distinction between the law of quasi-contract 
and the law relating to the discharge of an executory obligation for failure 
- of consideration, for in the latter branch of the law the general principle 
is clearly that the acceptance of a benefit does not exclude a total failure 
of consideration. If, for instance, an apprenticeship agreement were 
entered into in which the premium was payable at the end of the term, 
and the master or apprentice died within the term, it seems clear that no 
part of the premium would be recoverable, for the consideration, by failing 
partially, would fail entirely. In the case of such an executory obligation 
every failure of consideration is, according to the weight of authority, 
regarded as total except in the two cases already stated, viz. where the 
plaintiff has received substantially the whole benefit or where the failure 
was merely as to the quality of performance. 

Another difficulty is a passage in Lord Wright’s speech (at p. 141 ©), 
in which, after referring to an alleged rule of Scots law whereby “ the payer 
- who has paid in advance should give credit to the extent that he is lucratus 
by any part performance,” Lord Wright said: “ I do not wish to discuss 
how far, if at all, this is open in English law.” Now if the view just stated 
be correct, that a payer who has paid in advance and is lucratus by part 
performance cannot recover his payment, there is no question of his 

6 I have dealt with (a) and (b) in (1941) 57 L.Q.R. at 493-6. 
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having to give credit to the extent of the lucrum, and so there was no 
question for Lord Wright to refuse to discuss. The passage may therefore 
mean that in Lord Wright’s view quasi-contractual recovery is not excluded 
merely because the plaintiff has received a benefit, and the only question 
is how much the plaintiff recovers. However, the hopes raised by this 
passage are rather dashed by a later remark of Lord Wright (p. 141 E-F), 
where he says that the common-law remedy is imperfect because it depends 
on a total failure of consideration, and that “courts of equity have evolved 
a fairer method of apportioning an entire consideration in cases where a 
premium has been paid for a partnership which has been ended before its 
time (Partnership Act, 18go, s. 40), contrary to the common law rule 
laid down in Whincup v. Hughes. Some day the legislature may intervene 
to remedy these defects.” This seems to recognise the authority of the 
apprenticeship cases, of which Whincup v. Hughes (1871), L.R. 6 C.P. 78, 
was one. It must also be remembered that the House of Lords could 
not overrule the apprenticeship cases without another drastic ‘‘dis- 
tinguishing’”’ of the French Marine case. 

If, despite these difficulties, the House of Lords were to find itself 
able to declare that money paid is recoverable notwithstanding the fact 
that the plaintiff has received a partial benefit, this would be an important 
step towards the most satisfactory solution of the problem that the common 
law could reach. But it would not in itself be satisfactory, for clearly a 
tule allowing quasi-contractual recovery of the money paid would need 
to be balanced by a further rule allowing quasi-contractual recovery on 
the other side for benefits conferred. If both these rules were adopted 
it would follow that, to the extent that the party who has partly performed 
has conferred a benefit upon the other party, the payer, he would naturally 
have a right to deduct the value of this benefit in repaying the money. 
This is exactly the alleged rule of Scots law referred to by Lord Wright.’ 


€ The Law Revision Committee, in its Report on the Rule in Chandler v. 
Webster, proposes a different rule, namely that there should be a right to deduct 
the amount of expenditure incurred. If the principle be accepted that the final 
rights of the parties ought not to depend upon the accident of a payment in 
advance, the Committee’s suggested rule would seem to involve the consequence 
that, irrespective of a payment in advance, a party who has partly performed 
ought to have a quasi-contractual action to recover the amount of expenditure 
incurred. There are several objections to such a rule. (1) It runs contrary to 
the general principle of quasi-contractual recovery, which is that recovery is 
based on benefit conferred, not detriment incurred. An exception is the rule in 
Collen v. Wright (1857), 8 E. & B. 647, but where this rule operates the defendant 
has usually been at fault, whereas in the case now under discussion the defendant 
is not at fault. (2) A more serious objection to the rule is that there seems to be 
no reason for it. Those who take objection to the rule that the loss must lie 
where it falls seem to suppose that natural justice requires a directly opposite 
rule, namely that the loss shall always be picked up from where it happens to 
fall and transferred to the shoulders of someone else who but for the working 
of the law would not have borne it. I cannot see that this represents natural 
justice any more than the rule objected to. The truth is, as I suggested before, 
‘that natural justice has nothing to say upon the distribution of loss between 
innocent parties, unless it says that the distribution shall be equal. Unless we 
are going to distribute the loss equally the best thing we can do is to leave it 
where it falls, and forbear from working the cumbrous machinery of the law for 
no social purpose whatever. (3) Even if the Committee’s rule be adopted, it 
should not bar the adoption of the rule in the text, which can be worked cumu- 
latively with it. Better still, the rule in the text (imposing liability for benefit 
received) can be worked cumulatively with the rule [ have just suggested, im- 

osing lability for half the net loss of the other party. I have discussed the 
mmittee’s rule at length in (1941) 57 L.Q.R. 504-511. 
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However, to bring about this second rule by judicial legislation would 
be just as difficult as to bring about the first. While the establishment of 
the first rule would necessitate an overruling of the apprenticeship cases 
and their congeners, the establishment of the second rule would involve 
an overruling of Appleby v. Myers (1867), L.R. 2 C.P. 651, and its con- 
geners. The speeches in the Fibvosa case hold out little hope that Appleby 
v. Myers will be overruled. Such hope as there is comes from passages 
in the speeches of Lord Wright and Viscount Simon. The passage in Lord 
_ Wright’s speech is that just quoted, where Lord Wright reserved the 
question how far, if at all, “the payer who has paid in advance should 
give credit to the extent that he is lucratus by any part performance.’ 
Even if this question were settled in the affirmative, the law would still 
fall short of perfection unless it gave recompense also to the part-performer 
who had not received payment in advance. On this Lord Wright referred 
to the Restatement, and pointed out that the law of the United States 
“seems to go beyond the mere remedy of claims for money had and 
received and allow the recovery of the value of the benefit of any part 
- performance rendered while performance was possible. Such and similar 
-claims should be recognised in any complete system of law, but it is 
not clear how far they have been admitted in English law” (p. 141 B). 
It is at least a step in the right direction to regard the law as “not clear.” 
Viscount Simon gives us another straw to clutch at when, after quoting 
the decision in Appleby v. Myers “that both parties were excused from 
further performance, and that no liability accrued on either side,’’ he 
said: ‘‘ The liability referred to, however, was liability under the contract a 
(p. 128 H). This seems to leave open the possibility of a later court 
“distinguishing” Appleby v. Myers by saying that that case turned on 
contractual liability and does not bar the giving of a quasi-contractual 
remedy. The passage at the end of the same speech, already quoted, 
may be thought to be against this. Here the Lord Chancellor said that 
the defendant “may have to repay the money, though he has executed 
almost the whole of the contractual work, which will be left on his hands. 
These results follow from the fact that the English common law does 
not undertake to apportion a prepaid sum in such circumstances.” This 
statement is true, but its meaning must be understood. The mere fact 
that the defendant has sustained a detriment in performing part of his 
duties under the contract does not give him a quasi-contractual remedy, 
for quasi-contractual redress depends upon benefit conferred, not detri- 
ment incurred. Since he has no action for compensation, he has no right 
of retainder out of the money that he is compelled to repay. Therefore, 
this particular statement of Viscount Simon does not touch the question 
whether there may not be a quasi-contractual remedy for benefit conferred, 
and a consequential right of retainder of the value of benefit conferred. 
The same remark applies to the statement of Lord Atkin that “at present 
it is plain that, if no money has been paid on the contract, there is no 
legal principle by which loss can be made good” (p. 132 F; cp. Lord 
Russell at p. 133 C). This does not assert that there is no legal principle 
by which benefit conferred can be compensated. On the other hand it 
must be admitted that the tenor of the speeches of Lords Russell, Macmillan 
and Roche is against the possibility of any further extension of quasi- 
contractual recovery in this type of case. 

To return to the actual decision in the Fibrosa case, something more 
must be said about its limits. One limit we have already seen, that it 
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applies only where there is a total failure of consideration (whatever 
that ambiguous phrase may mean). Another limit is that it does not 
apply if “expressly or by proper implication” (as Viscount Simon put it, 
at p. 126 G), it is agreed that no money is to be returned in the event 
that happens—in other words if the stipulation for payment in advance 
is intended pro tanto to shift the risk. Cp. Lord Wright, at p. 139 A. 
Viscount Simon’s phrase “proper implication” is very welcome; it 
suggests that the court will not imply an agreement to this effect unless 
it is satisfied that the parties really agreed it—in other words, it suggests 
that the implication is not to be the spurious sort of implication that is 
based upon what two reasonable contractors would have done. It is to 
be hoped that the courts will in fact avoid spurious implication in this 
matter. The only doubt as to the exact rule is raised by the speeches of 
Lords Roche and Porter. Lord Roche suggested that Chandler v. Webster 
was decided on the ground that the payment was a “final one,” and that 
it was unnecessary to consider whether, on this ground, the case was 
rightly decided (pp. 142-3). Lord Porter, too, expressed this view of 
the decision in Chandler v. Webster, and observed simply that “the question 
whether the payment of the {1000 in advance in the present case was a 
“final payment’ or not depends on no general principle of law but upon 
the wording of the contract in the particular case” (pp. 146-7). With 
the utmost respect it is submitted that this is not the best way of putting 
the matter. Unless every case of this sort is to be litigated, there must 
be a general principle of law one way or the other. It is submitted that, 
notwithstanding Lord Porter’s dictum, there is now a general principle 
`- of law that the mere stipulation for payment in advance is not to be taken 
as indicating an intention to shift the risk pro tanto. The reason is that 
the stipulation may have been inserted for other purposes. As Lord 
Roche pointed out (at p. 143 B), the prepayment ‘‘had advantages for 
the [sellers] in affording some security that the [buyers] would implement 
their contract and take up the documents and pay the balance of the 
price, and it may be that it had other advantages in providing finance 
for the manufacture of the machines.” Lord Porter himself said (at p. 
144 H): “It is possible to say that the seller in such a case who has been 
prudent enough to stipulate for a payment in advance should reap the 
advantage of his foresight, but to do so is to speculate as to the object 
for which the advance was obtained.’’ Of course, an intention to shift 
the risk to the extent of the prepayment (or altogether) may be stated 
in express words or gathered from the general wording of the contract 
or conduct of the parties in accordance with the usual rules of interpreta- 
tion. 

Another limit upon the decision in the Fibrosa case is that, according 
to Lords Wright, Roche and Porter (pp. 139 A, 142 G, 145 B), it does not 
affect the rule precluding recovery of prepaid freight. The reasons for 
saving this rule are not at all clearly stated. Lord Wright said (at p. 
139 A): “The contract may exclude the repayment. An illustration of 
this is afforded by advance freight, which by English law is not recoverable 
if the delivery of the goods is prevented by the act of God, perils of the 
seas or other excepted cause, which excludes an action for damages. . . . 
The irrecoverable nature of the payment is then determined by custom 
or law, unless the contract provides for the contrary.” This passage 
seems to be self-contradictory, for whereas Lord Wright begins by saying 
that “the contract may exclude the repayment,” he immediately refers 
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the irrecoverable nature of the payment to “English law,’ and at the 
end of the sentence to ‘‘custom or law.’’ Which, if either, of these alter- 
natives are we to choose? Obviously it is not a rational explanation of 
_ the rule to say that the rule rests upon English law; that is a statement 
of the rule, not an explanation of it. Nor can it be said that the rule 
rests upon the express agreement of the parties. This leaves us only with 
apreement that is implied from custom or otherwise. But if by ‘‘custom”’ 
is meant a custom rendering prepaid freight irrecoverable, there is this 
to be said, that the custom is one that springs from judgments. Whatever 
may be the relation between Themistes and custom in early law, this is ~ 
quite clearly a case where Themis precedes custom. I cannot imagine any 
charterer giving up his claim to the repayment of prepaid freight 
on the loss of ship or cargo, until he found that English courts 
would not give him a remedy. In thus refusing a remedy, England 
is “unique among the nations of the trading world” (per Lord President 
Inglis in Watson v. Shankland (1871), 10 M. 142 at 151). There is no 
explanation ‚of how the custom of merchants with regard to prepaid 
freight comes to be different in England from the rest of the world, except 
the explanation that English courts have made it so. In ultimate analysis, 
then, to justify the perpetuation of the rule simply on the ground of custom 
amounts to justifying it on the ground of precedents of long standing 
that have created expectations. The same ground might have justified 
an affirmation of Chandler v. Webster. The decision in Chandler v. Webster 
had stood for thirty-eight years, and had several times been followed by 
courts of first instance and the Court of Appeal; indeed, it had even been 
followed by the House of Lords. It is, therefore, to be presumed that 
contracts had been made on the faith of it. Admittedly the decision in 
Chandler v. Webster had been criticised, but so had the rule as to prepaid 
freight. 

There are, however, two possible answers to the question why the 
prepaid freight rule should be treated as exceptional. The first is an answer 
from authority. The House of Lords is precluded from reviewing the 
rule as to prepaid freight because it has already approved it, namely in 
Allison v. Bristol Marine Insurance Co, (1876), 1 App. Cas. 209. This is 
not an answer that appeals to the intelligence. A second, and better, 
answer is that a contract of affreightment itself provides evidence of the 
intention of the parties that the prepaid sum shall be irrecoverable. The 
intention is to be inferred not from “custom” in general but from the 
custom whereby a shipowner, in receiving an advance payment, gives a rebate 
of insurance. This shows the intention of the parties that the advance 
freight is to be insured by the charterer, and therefore that the risk is 
to this extent to be with the charter. The custom, as Lord Hatherley 
said in Allison’s case (at p. 237), “is founded very probably upon the 
determination of the Courts of Law, that prepaid freight cannot be re- 
covered back.” But although founded on judicial decisions the custom 
now prevents judicial decisions from being changed, for it shows that the 
parties intend them to be adhered to. If in any particular case no rebate 
of insurance were given, I respectfully submit that prepaid freight ought 
to be recoverable on loss of the cargo in accordance with the general 
principle laid down in the Fibrosa case. 

We can now return to a point that was made at the beginning of the 
note. This concerns the way in which the contract in the Fibrosa case 
was discharged. Two Law Lords (Viscount Simon and Lord Porter) regarded 
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it as at an end for both of two reasons, namely frustration and supervening 
illegality; the others spoke only of, frustration or legal impossibility 
(which is not the same as illegality). It appears from a remark of Lord 
Porter (at p. 147 C) that the exact distinction between frustration (or 
impossibility) and illegality had not been argued. As their Lordships 
decided the case, the distinction was not important, for it was clearly 
held that the plaintiffs succeeded however the cofftract was discharged.’ 
I have submitted elsewhere that if in any particular case the distinction 
is important the rules of illegality should prevail (McElroy, Impossibility 
of Performance, xxx—xxxi). It is, however, worth enquiring more closely 
in what sense the contract in the Fibrosa case could be said to be dis- 
charged for frustration or illegality. The act that became impossible or 
illegal was the delivery of the machines in Gydnia. This was an act that 
was to be done by the sellers; thus it could truly be said that the sellers’ 
obligation was discharged for impossibility (or frustration) or illegality. 
But the buyer’s obligation was simply to pay money, and there was no 
impossibility in paying money. It is not even very clear that it would 
have been iliegal (i.e. as being against public policy) to pay the money. 
The matter can be tested in the following way. Suppose it had been 
expressly provided in the contract that in the event of the delivery of the 
machinery becoming illegal the buyers should still be under an obligation 
to pay for it; would that stipulation have been illegal? It is difficult 
to see why it should be. If such a stipulation would not be illegal that 
would prove that the buyers’ obligation in the Fibrosa case was not dis- 
charged for illegality, for it is impossible to contract out of discharge for 
illegality. Very well then: if the buyers’ obligation in the Fibrosa case 
was neither impossible of performance nor illegal, on what ground were 
the buyers discharged? The answer given us by the House of Lords is 
that they were discharged for “frustration.” If we ask what is meant 
by “frustration,” we are told that it is an implied term in the contract. 
If we ask how this term comes to be implied, we are told that it is not 
really an implied term at all but a rule of law. “What is implied,” said 
Lord Wright, ‘‘is what the court thinks the parties ought to have agreed 
on the basis of what is fair and reasonable, not what as individuals they 
would or might have agreed” (p. 140 F). Suppose we were now so eager 
to get to the bottom of things as to ask why and when the court so inter- 
feres with the contract? On what ground, for instance, were the buyers 
discharged in the Fibrosa case? (Incidentally this is the same question 


7 Yet in Re Commercial Banca Italiana, [1942] 2 All E.R. 208, Simonds; J., 
seemed to treat it as an open question “what is the effect of the reversal of the’, 
rule in Chandler v. Webster [i.e. in the Fibrosa case] where it has become illegal 
for the party who claims to be aggrieved himself to demand or accept performance 
of the contract.” The doubt is difficult to understand. Surely in the Fibrosa 
case it was “illegal for the party who claimed to be aggrieved himself to demand 
or accept performance of the contract,’ yet that fact was treated as immaterial. 
Simonds, J.’s, actual decision was extraordinary. He held that even if customers 
of the Italian bank had, upon the outbreak of war with Italy, a quasi-contractual 
action in England to recover money deposited with the bank, still the bank 
could not on this account be regarded as owing them “unsecured debts” within 
the meaning of the Trading with the Enemy Act, 1939, s. 34 (3). No reason 
was given for this except the authority of three cases decided on the similar 
Act of 1916. Of these three cases, the first (Re Kastner & Co., [1917] 1 Ch. 390) 
merely turned on the position of secured creditors under the Act. The other 
two (Re Dieckmann, [1918] 1 Ch. 331, and Re Francke & Rasche, [1918] 1 Ch. 470) 
merely decided that a future or contingent debt did not come within the Act. 
It is difficult to see what application this had to the facts before Simonds, J. 


1 
+ 
t 
a 
efi, 
Lad 
d 
` 


a DENATIONALİZATIÓN 87 





~ '.as we asked a little time back, before we were fobbed off with the talk of ` 

.. frustration and implied terms.) Is is not clear that ultimately the answer 

y “that must’be given us is that the buyers were discharged because they 

did not get what they bargained for? In other words, because there was’ 

= Oa failure of consideration? In a context:like this, “frustration” means 

- failure of consideration, and the law would be a lot clearer if we were to 

call it by that name. În the Fibrosa case the House of Lords assumes that 

the contract is discharged for frustration, and that, the contract thus 

. being at an end, the buyer recovers his payment on the ground of failure 

x a of consideration... If we were t` say instead that the buyer’ s obligation is 

- discharged for failure of consideration, and- that he recovers his payment 

~ . for failure of consideration, we should see instantly that there are not 

_ two principles involved, but one; namely. failure of consideration, It is 

- the failure of consideration that both discharges the buyer’s, executory 

_ Obligation and gives him a right to’ restitution of money paid. 8 In the 

. course of a friendly and courteous review of McElroy’s Impossibility of 

~ Performance: in the last: number of this Review (Vol. V, -p. 279), Professor 

" Chorley wrote: “The tide has set’so strongly against this thesis, attractive 

-_ though it is, that it may be doubted whether even the House of Lords 

-can turn the flow.’’ The submission I respectfully make is that the tide 

-.” ~ against the’ thesis is mainly a tide of words. ‘Instead of using the phrase 

-` “failure of consideration,” as they used to do, the courts have ‘taken to 

- describing the payer’s obligation as discharged for “frustration” (the 

“ „word “frustration” having other applications besides this one, with which 

. I am-not here concerned).. It still remains to be demonstrated that there 
is a difference of. TEADE between the two expressions in this context. 


č 


. ee i : - : GLANVILLE E. WILLIAMS. 


8 I am aware that there is one difference between the failure of consideration 
that discharges an executory obligation arid the failure of consideration that 
„gives, a right to restitution. This isthat whereas the receipt of part of the benefit 
does not (according to the weight of authority) prevent the discharge of an execu- 

- -tory obligation (since “the failure of part of an entire consideration is a failure 
: of the whole consideration “’), the receipt of part.of.the benefit is enough (according 
a to the weight of authority) to-exclude quasi-contractual recovery. However, it 
‘does not seem to me that this difference affects the identity between the two 

7 prenehes of the law in other respects. _ - 


-° 5° DENATIONALIZATION 
S I. Some HISTORICAL FACTS 


1. The laws of many States contaim provisions concerning the loss of 

oo 8. ‘nationality! by emigration without consent of the authorities, by absence 
. of long standing, by entry into the services and particularly the military 
x  sérvices of another Power, etc. In all these cases, the loss of nationality 
- is caused by voluntary acts of the persons | concerned. The application 
of these provisions was a very restricted one. They were applied in 
- “ sporadic individual cases only; the number of persons who had been 
_.declared stateless by virtue of such provisions has been at all. times 


~ 


1 The terms “nationality ” and Maational are used in these lines in the same 
j „Sense, as the German terms “ Staatsangehoerigkeit” and “Staatsangehoeriger.” 


~- 
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rather small, so that there was scarcely ever a reason for international 
implications. ) 

2. Quite different is the effect of the denationalization laws enacted by 
several States after the Great War, laws which led to mass-denationalization, 
the reasons for which were mostly not a criminal or otherwise con- 
demnable behaviour of the individuals concerned, but their political or 
religious creed or their racial origin. The deprivation of nationality intro- 
duced by this legislation takes place partly ipso jure, partly by virtue of 
special decrees issued by the authorities under the respective legal rules; 
obligatory or facultative confiscation of property is as a rule coupled with 
these measures. - 

Before dealing more extensively with the latest legislation of this kind, 
the German Order of 25th November, 1941, I propose to mention shortly 
some predecessors of this legislation. 

(a) Under the Decrees of 15th December, 1921, 29th October, 1924, 
and 13th November, 1925, enacted by the Government of the U.S.S.R., 
the nationality of the U.S.S.R. is forfeited by persons who had lived abroad 
for more than five years without having applied for a passport by a certain 
date; further by persons who had left Russia after 7th November, 1917, 
without consent of the Soviet authorities; by persons living abroad who 
had failed to register with the representative of the U.S.S.R. in the respec- 
tive country; and finally by all persons who had taken part in a counter- 
revolutionary organization. Hundreds of thousands of people have been 
deprived of their former Russian nationality by these measures, with 
regard to which Sir John Fischer Williams? states that “no denationaliza- 
tion on any such scale as this has hitherto been known in history.” 

(b) An Italian Decree of 31st January, 1926, provides that an Italian 
subject loses his nationality if he commits abroad an act destined to 
disturb the public order in Italy or the consequences of which tend to do 
harm to the Italian interests or to diminish Italy’s reputation or prestige, 
even if such acts do not constitute an offence. This law was amended by 
a Decree of 25th November, 1926, declaring as a criminal whoever spreads 
abroad any false or exaggerated or tendentious news about the internal 
situation in Italy if such news may do harm to Italy’s credit or prestige, 
furthermore, whoever develops an activity prejudicial to the national 
interests; such a person is to be tried by special Courts and, failing to 
appear before them, in spite of having been summoned, he shall be deprived 
of his Italian natonality. 

Guiseppe Nitti? points out with regard to these Decrees: “L'exemple 
ne peut étre que mauvais et on peut craindre que ces mesures soient 
adoptées ou imitées par d’autres régimes pour devenir une arme terrible 
de perscéution politique” (Translation: The example cannot be but a bad 
one and we may expect that such measures might be adopted or imitated 
by other regimes and are bound to serve as a terrible weapon of political 
persecution.) 

(c) A German Law of 14th July, 1933, provides for individual expatria- 
tion if a person, although summoned to return to the Reich, does not 
return, or if a person living abroad violates by his conduct his duty of 
allegiance towards Reich and people. 


2 “Denationalization,’’ in the British Year Book of International Law, VIII, 


1927, pp. 45 to OI. 
3 “Ta situation juridique des émigrés Italiens en France,” Revue Générale de 


Droit International Public, 1929, 362 anée, p. 738 seqq. 
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(d) Whereas the Laws mentioned above were based on political grounds 
and could to a certain degree be explained by requirements of public order 
and of security of the State, a German Order of 25th November, 1941, — 
hereinafter referred to as “the Order” or “the German Order’’—goes 
much farther by denationalizing all Jews living abroad, irrespective of 
their political or other conduct, or behaviour. I propose to deal in the 
following lines with this Order first from the view of its construction and 
then from its international aspects.® 


II. THE GERMAN ORDER OF 25TH NOVEMBER, 1941 
1. Construction of the Order 


Section I of the Order provides that a Jew whose ordinary residence 
(““gewoehnlicher Aufenthalt”) is situate abroad—the Order does not 
contemplate only enemy territories—cannot be a German national. 

(a) As stated in the introduction to the Order, it is issued under 
section 3 of the Citizens of the Reich’s Law_ (“ Reichsbuergergesetz’’), 
enacted at Nuremberg on 15th September, 1935, and, therefore, the 
definition of the notion “Jew” has’to be taken from the “First Order’’ 
issued under that Law, i.e. the Order of 14th November, 1935. Thereafter, 
every person is considered to be a Jew who is a descendant of at least 
three grandparents of the Jewish race; under certain conditions descent 
from two grandparents of the Jewish race suffices to treat a person as a 
Jew in the sense of the Order; the profession of the Jewish faith by a 
grandparent is considered a presumption of his Jewish race. 

(b) Thé Order states that a person has his ordinary residence abroad if 
he is staying abroad under circumstances showing that his stay is not 
merely a temporary one. Does an involuntary abode abroad fall within 
the scope of the Order? Persons who have emigrated from Germany are 
to be considered ordinarily residing abroad because, from the legal point 
of view, their stay is a voluntary one, even although very frequently 
caused by pressure and carried out under duress. But what about persons 


-` expelled or deported from Germany? Mr. Wolff assumes that such an 


abode is not a residence in the true meaning of this notion, because it 
cannot be said that such a person has his ‘‘ordinary residence” in the 
country into which he has been taken by force. This opinion 1s in accord- 
ance with the point of view taken up by the Anglo-German Mixed Arbitral 
Tribunal in ve Cloes and Chota Nagpur Co-operative Society (Recueil des 
Décisions des Tribunaux Arbitraux Mixtes, vol. 4, p. 13: “Residence 
implies the notion of voluntary residence’). A notice in The Jewish 
Chronicle of roth April, 1942, however, to which I shall refer once again 
later (paragraph (c)), seems to justify Mr. Kauffmann s as well as Mr. 
Wolff's scepticism whether the German authorities will be prepared to 
accept this point of view. 

The reason for which residence has been taken abroad is immaterial. 
The deprivation of nationality is not restricted to emigrations in connection 
with the events of the last few years, but concerns also people of German 

t Vide Ernst Wolff, “Die Ausbuergerung der Juden,” Die Zeitung, 20th 
February, 1942; Alfred Kauffmann, “‘Denationalization and Expropriation,” 
The Law Journal, 21st March, 1942; Paul Abel, “The new German Denationaliza- 
tion Law,” Free Austria, April, 1942. 

5 The provisos of the German Order, as far as they relate to the confiscation 


of property as a consequence of the deprivation of nationality, cannot be dealt 
with in this article owing to lack of space. 
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nationality who have ‘been living outside their home country for many 


years. The denationalization takes place irrespective of the country from | 


which emigration has been effected, and comprises people of German 
nationality too who have never lived in Germany. l í 

(c) The conception “abroad” requires some attention. The countries 
occupied—but not annexed—by Germany are foreign countries in the 


sense of the Order, because under the éstablished rules of international- 


law® occupation does not effect a change of sovereignty; individuals who 
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have emigrated from Germany to e.g. Belgium, Holland, Norway, etc., are, ` 


therefore, residing abroad in the meaning of the Order. Bohemia and 


Moravia are occupied territories just as well as the German occupied part 
of Poland. Jewish- persons of ‘German nationality residing in this part of 


Poland seem, therefore, to fall within the scope of the Order.? Somewhat, 


doubtful is the situation with regard to the “Protectorate Bohemia and 
Moravia.” “Section 12 of the Order states that it applies also in the “ Pro- 


tectorate Bohemia and Moravia’’ (and in the incorporated Eastern terri- > 


tories). The bearing of this clause is obscure. It might signify that these 
territories are not considered to be foreign countries (‘“Ausland’’) in the 
sense of the Order. In this case, persons who had left, e.g. Austria, after 


her annexation by Germany and have thereafter settled down, say, at. 
Prague—a case which has happened rather frequently—are not deprived; 


of their German nationality. It must, however, not be overlooked that 
the Order concerns only persons of German nationality so that persons 
e.g. of Czech nationality who have left their home country in consequence 
of the events of the last few years are not touched by the Order. - . 

If a forced abode in Poland owing to deportation to that country 
could constitute ordinary residence in such territory (paragraph (b) above), 
the consequence of such deportation would be, inter alia, the loss of the 
German nationality—coupled with the confiscation of property; the notice 
mentioned above (paragraph (b)) seems to confirm it as the practice 
adopted by the German authorities. ; 

(d) The Order contains no ruling with regard tothe legal status of the 
wife and the children of the persons concerned. Wolff rightly submits 
that the loss of German nationality extends to the—non-divorced—wife 
and to the minor children of the émigré’who have left Germany as well, 
unless they are rion-Jewish, but that it has no bearing on the—Jewish 


1 


‘or non-Jewish—wife or children left- behind and living in Germany. ` 


It goes without saying that the non-Jewish husband who has emigrated 
from Germany with his Jewish wife retains his: German nationality of 


- which his wife is deprived. 


(e) Under section 2 of the ‘Order, the denationalization takes effect 
from the day of the coming into force of the Order in so far as the ordinary 


€ Compare inter alios Foote, A Concise Treatise on Private International Law, 

5th Edition, by Bellot, 1925, p. 9; Oppenheim, International Law, a Treatise, 
6th edition, by Lauterpacht, 1940, vol. 2, § 166, p. 338; Hall, International Law, 
_p- 553 segq.; McNair, “Municipal Effects of Belligerent Occupation,” The Law 


“ Quarierly Review, January, 1941, p. 34; Hofmannsthal-Berger, ‘International 


Protection of Victims and Revindication of their Property Rights,” Contemporary 
Law Pamphlets, New York, 1942, Ser. 5, No. 5, p. 1, note 1. . S i 

7 After due consideration, I arrived at the conclusion. that the opinion ex- 
pressed by me in the article in Free Austria with. regard to the legal status of 
persons who have emigrated from Germany to. the “General Government of 


g - Poland” has to, be abandoned. 


4 


- 


“, | residence existed abroad already on that date, and in the case of subsequent ` 
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emigration, from the date of the transfer of the ordinary residence to a 
foreign country. 

(f) The loss of nationality takes place ipso juve, ex lege. Contrary to 
the Law of 14th July, 1933 (vide Chapter I, paragraph 2, (c) above), no 
individual decree or statement is required. The Order (section 8) provides 
for individual decrees, to be issued by the Chief of the Security Police, 
only with regard to tlfe question as to whether the conditions of confisca- 
tion of property are given, and not with regard to the deprivation of 
nationality, although the conditions on the two measures are quite the 
same, and confiscation as well as denationalization are incurred ipso jure. 


2. The Order in its International Aspects 


(A) Wolff raises the interesting question. of the validity of the Order 
from the standpoint of German law. As mentioned above (paragraph I (a) ), 
the Order is based on the Citizen of the Reich’s Law of 15th September, 
1935, which has defined the legal status of the German Jews as “‘ nationals’ 
in contrast to “citizens” (“‘ Reichsbuerger’’) and which has authorised the 
Minister of the Interior to enact Orders carrying out or supplementing 
the Law. Wolff submits that the Order of 25th November, 1941, exceeds 
these limits completely, in depriving the persons concerned of their nation- 
ality which had been expressly left them by the Law of 15th September, 
1935, and in introducing confiscation of property, so that he considers 
the Order invalid even under German law. There is of course no doubt 
that the Order will be treated as valid in Germany and that, therefore, 
from the German point of view, the link between Germany and the persons 
to whom the Order applies, is severed by this act of legislation. 

Can the validity of the Order be challenged on this ground before a 
British Court? The question whether and, if at all, under which circum- 
stances the validity of a legislative act of a foreign Power can be examined 
in this country has been thoroughly discussed in the King’s Bench Division 
in ve Amand? The applicant, a Netherlands subject who had resided in 
England for a number of years, had been called up for service in the 
Netherlands army in this country under a Decree of the Queen of the 
Netherlands, issued in this country on 8th August, 1940. In the course of 
an application for a writ of habeas cogpus the applicant contended that 
the Royal Decree of 8th August, 1940, was illegal and uaenforceable under 
English and invalid by Netherlands law. The Court refused the writ. 
Examining the question of validity by Netherlands law, the Court (Wrot- 
lesley, Croom-Johnson and Cassels, JJ.) referred to the statement of 
Warrington, L.J., in A. M. Luther v. James Sagor & Co.,® that ‘‘it is well 
settled that the validity of the acts of an independent sovereign government 
in relation to property and persons within its jurisdiction cannot be 


8 ioth January to 30th, 1942, (1942) 1 All E.R. 236; the appeal against this 
Order of the Divisional Court of the King’s Bench was dismissed by the Court 
of Appeal on the ground that the Order was made in a criminal case and the Court 
of Appeal had, therefore, no jurisdiction to hear the appeal (§8 L.T.R. 195); 
The House of Lords dismissed the appeal against this decision on 21st July, 1942, 
vide The Times Law Report, 22nd July and 7th August, 1942, and 58 L.T.R., 
p. 382. McNair, l.c. (note 6) submits (pp. 69, 70, and note 34) “that the rule 
which prevents an English Court from sitting in judgment upon the validity, 
i.e. the substantial validity, of the acts of a foreign sovereign State, done within 
its own territory, does not mean that it cannot make inquiry as to the formal 
validity of these acts and their legal nature.” 

® (1921) 3 K.B. 532. 
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questioned in the courts of this country,’’ and to a similar dictum in Paley 
(Princess Olga) v. Wetisz.1° But the Court came to the conclusion that, 
under the exceptional circumstances of the case, it had to enter upon the 
inquiry whether the Royal Decree of the Queen of the Netherlands was 
valid by Netherlands law, inter alia, because the reasons given in the 
judgments referred to do not apply ‘‘to an act of a foreign country which 
deals with the personal freedom of a person living fh England within the 
protection of the Crown” (Wvottesley, J.). “I am impressed,” said Cassels, 
J» “by the fact that the Netherlands Courts no longer function. The 
applicant cannot apply for redress in his own courts,” an argument men- 
tioned by Croom-Johnson, J., too (“The ordinary Netherlands Courts are 
not available to the applicant”), who referred inter alia to the “most 
unusual circumstances’’ of the case. The Court arrived after thorough 
examination at the. conclusion that the Royal Decree was valid under 
Netherlands law. 

It is left to the Courts in this country to decide as to whether the excep- 
tional circumstances which have led to the result that the validity of the 
Royal Decree concerned was to be examined under Netherlands law, 
prevail also with regard to the question of the validity of the German Order 
of 25th November, 1941, under the law of Germany. 

(B) Provided the Order has to be treated as valid under German law, 
a question of great practical importance has to be faced as to whether 
the other States and particularly Great Britain are bound to consider the 
Order the basis for determining the legal status of the individuals con- 
cerned, residing within their frontiers, so that those individuals are to be 
treated as stateless in consequence of the deprivation of their German 
nationality.}! 

It rests with the Courts of each State to decide this question under its 
municipal law, but it might not seem out of place to discuss the points of 
view which might be'taken into consideration, particularly with regard 
to the views taken by the authorities in connection with similar regulations 
enacted by several States previously to the Order now under consideration 
(vide Chapter I, above). 

(a) It is an established rule of international law that it is at present 
left to the discretion of each State to determine on which grounds nation- 
ality is acquired and on which grounds it is lost and that, therefore, persons 
who have been deprived of their nationality by their home country under 
its municipal law are to be held also by the other States as being no longer 
nationals of that State. Bluntschli has already taken up the standpoint 
that the question of nationality is one of internal organization and of the 
constitutional law of every State. This principle has been stressed by 
many other authorities on international law. It might suffice to refer to 


10 (1929) 1 K.B. 718. The same principle was stressed as early as 1888 in 
ve Peru Republic v. Dreyfuss Brothers & Co. (1888, 38 Ch. D. 348) and later on by 
Maugham, J., In ve Russian Bank for Foreign Trade (1933), Ch. 745, particularly 

66 


. 766. 
1 It was held by Russell, J., In ve Stoeck v. Public Trustee (1921, 2 Ch. 67: 
37 (1921) L.T.R. 666) that a person, although having lost his nationality under 
the law of his home country might be treated by other states as still being a 
national of that country; His Lordship said: ‘‘ Whether a person was a national 
of any country must be decided by the municipal law of that country. It might 
be said that a person was to be ‘deemed to be’ or ‘treated as’ a national of 
another country, but he could not be made such a national.” That, asa rule, the 
municipal Jaw is decisive, was expressed also in Re Chamberlain's Settlement 
(1921), 2 Ch. 533. 
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Oppenheim and to Lauterpacht; the latter puts this principle as follows: 
“Matters of nationality are, subject to the international obligations of the 
State, left to its municipal law. A State may not only lay down rules 
concerning the acquisition of nationality. It may also deprive its subjects 
of their nationality in a variety of ways,” 

Nearly all writers n these matters consider this state of affairs highly 
deplorable. “The matter of nationality,” writes Garner,“ “has acquired 
in recent years an international importance which was formerly unknown. 

. It would be a great gain if in the place of these conflicting national 
Jaws we could have a uniform law in the form of an international conven- 
tion, prescribing the conditions under which nationality may be acquired 
and under which it shall be lost. This would remove the source of inter- 
national controversies which arise with necessary frequency in respect 
of dual nationality and the ‘heimatlos’ status.” At the Stockholm meeting 
of the International Law Association, 1924," a resolution was adopted that 
a national should not be deprived of his nationality and “that nationality 
should only be lost as the effect of the acquisition of another nationality.’ 
The Institut de Droit International recommended at its session of Stockholm, 
1928, on Sir Cecil Hurst’s motion, the principle: “Nul ne peut perdre sa 
nationalité sans acquérir une nationalité étrangére.’’4® (Translation: 
Nobody can lose his nationality without acquiring another one.) 

' This view was shared also by the Conference for the Codification of Inter- 
national Law, held at the Hague, March-April, 1930. It might not be 
` without interest to remember the words used by the German delegate to 
the Conference, Mr. Hering: “Governments should endeavour to remove 
the causes of statelessness. . . . The Conference should first of all consider 
to eliminate cases of statelessness.’’!’ The Conference adopted unanimously 
a “Convention on certain questions relating to the conflict of nationality 
laws,” dated 12th April, 1930, which has been signed and later on ratified 
(6th April, 1934) on behalf of His Majesty (Cmd. 4347). Its articles 1 and 
2 read as follows: Art. r: “It is for each State to determine under its 
own laws who are its nationals. This law shall be recognized by other 
States in so far as it is consistent with international conventions, inter- 
national custom, and the principles of law generally recognized with 
regard to nationality.” Art. 2: “Any question as to whether a person 
possesses the nationality of a particular State shall be determined in 
accordance with the law of that State.’’ Moreover, the Conference ex- 
pressed unanimously the recommendation “that it is very desirable that 


States should . . . make every effort to reduce so far as possible cases 
of statelessness.’’18 


12 L.c. (note 6), 5th edition, edited by Lauterpacht, 1937, vol. 1, § 302, p. 521. 
In the same sense Frankenstein, Internationales Privatrecht, vol. 1, 1926, pp. 85-6. 
18 The Function of Law in the International Community," 1933, § 21, p. 300 


14 Recent Developments in International Law, 1925, p. 30. 

15 Report of the 33rd Conference, held at Stockholm, September, 1924, p 32. 

16 Annuaire de l'Institut de Droit International, 1928, p. 688. It is worth 
mentioning that Martitz (“ Das Recht der Staatsangehoerigkeit im internationalen 
Verkehr,” in the Annalen des deutschen Rechts, 1875, p. 800) considered—although 
wrongly—as early as 1875, this desideratum as a rule of international law, in 
force at that time! 

17 “Acts of the Conference for the Codification of International Law,” 
Meetings of the Committees, vol. 2; Minutes of ‘the First Committee, Nationality, 
Soctety of League of Nations’ Publications, V, Legal, 1930, V. 15, pp. 170 and 250. 

18 League of Nations Official Journal, p. 846 seqq. and 913. 
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The happenings of the last few years have proved that the points of 
view which have led the Conference were far from being observed by 
some of the States signatories to the Convention. Kuhn! was right in 
saying that “recognition of the principle that it is a breach of international 
comity for a State to deprive the citizens of national status unless another 
nationality is acquired, may not come as speedily ag many would wish.” 

In any case, the fact cannot be denied that statelessness exists, that it 
occurs much more frequently nowadays than before, and that statelessness 
is recognized by the municipal laws of many States and—although not 
without some hesitation—in this country too. . 

(6) Some authorities deduct from the principle as stated in the foregoing 
paragraph (a) that even indiscriminate mass-denationalization, although it 
might be contrary to moral principles, does not violate international law, 
but that the States remain bound to receive back their former nationals 
who have not acquired another nationality, because no State is permitted 
to impose duties upon other States by unilateral action. Sir John Fischer 
Williams?! holds the view “that while positive international law does not 
forbid a State unilaterally to sever the relationship of nationality so far 
as the individual is concerned, even if the person affected possesses or 
acquires no other nationality, still a State cannot sever the tie of nationality 
in such a way as to release itself from the international duty, owed to 
other States, of receiving back a person denationalized who has acquired 
no other nationality, should he be expelled as an alien by the State where 
he happens to be.” This standpoint is in agreement with the statement 
made by the British Delegate at the Conference at Hague, Mr. Dawson :% 
“If the State whose nationality a person possesses arbitrarily deprives 
him of that nationality, it seems only right and reasonable that the prin- 
ciple should be recognized that the obligation to receive back survives, 
notwithstanding that the nationality has been technically brought to an 
end.” According to this view, not denationalization, even on whatever a 
large scale, violates international law, but the expulsion of the own 
nationals or ex-nationals, and the refusal to receive such individuals back 
from abroad.”8 

(c) Other writers submit that not only expulsion of ex-nationals (and, 
of course, nationals as well) and refusal to take them back, but indis- 
criminate denationalization itself, all the more so if coupled with the refusal 
to take them back, constitutes an offence against international law. Most 
of these authorities use as the main argument that such an expatriation 
is an ‘‘abuse of rights,” effecting the unlawfulness of an act, not prohibited 
“per se’ Politis is of the opinion that “il y aura responsabilité inter- 


19 The American Journal of International Law, 1936, P. 498. 

20 Vide Russell, J., in Re Stoeck v. Public Trustees, quoted above (note 11): 
“A stateless person is not unknown to English law.” Compare inter alios Dicey, 
. A Digest on the law of England with reference to the Conflict of Laws, 5th edition, 
edited by Keith, 1932, p. 142; Westlake, A Treatise on Private I nlernatrional Law, 
1922, p. 366; Wheaton’s Elements of International Law, 6th edition, edited by 
Keith, vol. 1, 1929, p. 518. 

21 L.c. (above note 2). 

22 Acts, quoted above (note 17), p. 244. 

23 Compare Lessing, “Das Recht der Staatsangehoerigkeit und die Aberken- 
nung der Staatsangehoerigkeit zu Straf- und Sichérungszwecken,” Lugdunum 
Batavorum (Leyden), 1937, pp. 75, 76, 114, 115 and passim. 

** “Le Problème des Limitations de la Souveraineté et la Théorie de l’Abus 
des Droits dans les rapports internationaux,” Académie de Droit international, 
Recueil des Cours, 1925, vol. 6, p. 5 seqq, 86 and passim. 


DENATIONALIZATION 65 





nationale si l'usage apparement légal d’une liberté a eu lieu pour des 
motifs blamables, c'est a dire pour un but autre que celui dans lequel le 
droit international a conferé la liberté en question.” (Translation: There 
will be international responsibility if the apparently lawful use of a liberty 
has been exercised for reasons to be blamed, i.e. for another purpose than 
that for which the likerty concerned had been conferred by international 
law.) Letbholz* considers the interdiction of arbitrary acts (abuse of 
rights) a principle of international law which may be violated by indis- 
criminate expatriation as punishment or for political reasons. ‘‘The 
conferment and deprivation of nationality,” says Oppenheim,** “is a right 
which International Law recognizes as being within the exclusive compe- 
tence of States, but it is a right the abuse of which may be a ground for 
an international claim.” Lauterpachi?” submits “that the indiscriminate 
exercise by a State of the right of denationalizing its subjects, when coupled 
with the refusal to receive them when deported from a foreign country, 
constitutes an abuse of rights which could hardly be countenanced by an 
international tribunal.’’28 

(d) In the opinion of the writers quoted in the foregoing paragraph, 
indiscriminate (arbitrary) deprivation of nationality is or may be a violation 
of international law constituting international liability, but they do not 
go so far as to argue that such denationalization measures are themselves 
ineffective in third States; subjects of international law, they argue, are 
States and not individuals so that the latter cannot derive claims from the 
violation of international law by a State. This was the main argument 
used by the Swiss Federal Court”? in a case in which the status of a child 
was at issue whose father had lost his Russian nationality under the 
Decrees of the U.S.S.R. (mentioned above, Chapter I, paragraph 2 (a) ) 
whereas his mother had retained her Swiss citizenship. Under Swiss law, 
children by a marriage of a Swiss woman with a stateless man are considered 
Swiss citizens. The authorities of the mother’s native town Bonfol, 
Switzerland, refused to acknowledge the child as a Swiss, arguing that the 
Decrees of the U.S.S.R. concerned were invalid because a State was not 
entitled to denationalize unpopular citizens, and the child’s father was, 
therefore, to be considered a Russian subject. The Federal Court allowed 
the appeal from this decision, because even if the Decrees concerned were 
contrary to the Law of Nations this would mean a violation of the duties 
of one State towards the other States, but would not change the stateless- 
ness of the individual as concerned by such Decrees. The opposite view 

2 “Das Verbot der Willkiier und des Ermessensmissbrauches im volker- 
rechtlichen Verkehr der Staaten,” in Zeitschrift fär ausldndisches öffentliches und 
Völkerrecht, 1928, p. 4 seqq., 25, 46. 

26 L.c. (note 6), vol. I, § 155a, p. 280. 

27 L.c. (note 13), p. 300. i 

28 Lessing, lc. (note 23), p. 84 seqq., contests the existence of a rule of inter- 
national law forbidding arbitrary acts or abuse or rights; to his mind, abuse of 
rights is unlawful in international relations only if the purpose of the measure in 
question was no other but to do harm to other States which, as he admits, can 
never happen in nationality matters. He submits that the doctrine objected to 
by him tries to convert moral principles of that what ought to be done into legal 
norms; but he does not seem to deny (p. 92) that the practice of international 
law does not share his point of view. The wording of Article 1 of the Hague 
Convention, 1930 (vide above, before note 18) proves that interdiction of the abuse 
of rights in nationality matters is not strange to authorities in the field of inter- 
national law. 

23 Re Lempert v. Bonfol, 15th June, 1934, Reports of Decisions, vol. 60, Ist 
Part, p. 67 seqq. 
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was upheld by the French Courts with regard to the Russian émigrés before 
the formal recognition of the U.S.S.R. by France (28th October, 1924) ; 
they refused to give effect to the Russian Decrees as “‘measures violating 
the Law of Nations’’ and treated the Russian émigrés who had settled 
down in France as Russian nationals.” After October, 1924, the French 
authorities considered the Russian émigrés to be stateless. A circular 
letter of the Garde des Sceaux of 28th April, 1925, instructed the French 
authorities to consider those refugees to be stateless and subjected in 
questions of status to French law as lex domicilii; the Tribunal de la Seine 
adhered to this standpoint in its decision of 7th March, 1929.91 

A similar change in the treatment of the Russian émigrés occurred in 
Germany.*? 

The Italian émigrés had been treated in France as well as in other 
countries from the beginning as stateless.*8 

(e) Some writers take up the view that cancellation of nationality can 
have no effect abroad unless the person concerned has agreed to it.” The 
now prevailing doctrine, however, takes the view that conferment of 
nationality does not root in a contract between the State and the individual, 
but in an unilateral act of the State, and the same is true of deprivation 
of nationality. “The tie of allegiance,” says Foote, “though spoken of 
by Coke as ‘duplex et reciprocum ligamen’ . . . has always been regarded 
as capable of dissolution by the will of the Sovereign.” 

(f) The aim of this paper is to show which opinions have so far been 
expressed from the international legal standpoint on the problem of de- 
nationalization, either in general or as regards the acts of legislation which 
were the forerunners of the German Order of 25th November, 1941. The 
moral point of view and—very desirable—future developments of inter- 
national law were purposely left out of consideration. 

Some arguments may be gained from these opinions for the solution 
of the intricate question as to the influence of the German Order upon 
the status of the refugees residing in this country to whom the Order applies. 
As stated above, many authorities hold mass-deprivation of nationality 
unlawful if the State refuses to receive back those of its ex-nationals who 
have not acquired another nationality and who are not permitted to stay 
in the country of their abode. If returning ex-nationals are received back, 
but are interned, this can, of course, not be considered as a fulfilment of this 
international duty. The fact that the attitude of Germany in this respect 
cannot be ascertained for the time being, may be of some importance in 
deciding the question of the legal status of the refugees concerned, although 


3¢ Compare the decision of the Court of Appeal at Paris as quoted by Leibholz 
(vide note 25), p. 26, from the Revue critique de Législation et Jurisprudence, 1926, 
vol. 46, p. 470 

31 Vide the following essays published in the Journal du Droit International 
(Clunet) (a) as to the attitude before the recognition: “La Révolution bol- 
chévique et le statut juridique des Russes,” the French standpoint expounded by 
Grouber and Tager, the British point of view by Idelson, and the German one by 
Freund, 1924; PP. 5, 29, and 51 seqq. (6) As to the attitude after the recognition: 
Prudhomme, “La reconnaissance en France du Gouvernment des Sovjets et ses 
conséquences juridiques,” 1925, P. 318 seqq.; Tager, 1925, p. 547 seqq.; Schaftel, 
“L'Apatridie des réfugiés Russes,” 1934, p. 36 seqq. Compare also Delchelle, 
La situation juridique des Russes en France, 1926. 

32 Journal du Droit International (Clunet), 1925, P. 351 seqq. 

33 Vide Nitti, l.c. (note 3, above). 

34 Compare inter alios Hofmannsthal-Berger, l.c. (note 6, above), pp. 5-6. 

3 L.c. (note 6, above), p. 9. 
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it is sure that such a case will never happen, the question, therefore, being 
merely a question of principle. But it must not be overlooked that if mass- 
denationalization violates international law, it is very doubtful whether 
such a violation effects the invalidity of the denationalization measures 
themselves in relation to the persons concerned, because under the-- 
unfortunately—still prevailing doctrine subjects of international law are 
States, and not individuals. Another argument, however, leading to the 
inapplicability of the German Order, may be derived from the attitude of 
the French authorities towards the Russian refugees before the recognition 
of the U.S.S.R., as stated above (before and in notes 30 and 31). It may be 
argued that the existence of a state of war with a foreign country has 
similar effects as the non-recognition of such a Power, in so far as the 
applicability of its war-legislation is involved. It is interesting to note the 
standpoint taken up by the United States District Court, New York 
(Federal Judge Henry W. Goddard), in deciding on an application of a 
German refugee for a writ of habeas corpus, based on the allegation that 
his internment under the U.S. Enemy Aliens legislation' was unlawful 
because he was to be considered stateless in consequence of the German 
Order of 25th November, 1941. The application was dismissed; the 
Court ruled that it could not be incumbent on U.S. Courts to set Germans 
who have been interned free merely because Germany had passed a law 
depriving German refugees of their nationality. The same considerations 
are expressed in the statement made by the Home Secretary, Mr. Morrison, 
in the Commons on 30th July, 1942, that “it would be contrary to public 
policy to recognize the power of an enemy State by its legislation in time 
of war to relieve persons who were its nationals at the outbreak of war 
from any disabilities, liabilities, or restrictions imposed by our law on 
aliens of enemy nationality.’’3” 

The refusal to recognize the German Order may also be based on 
Dicey,38 who laid down the principle that British Courts will not “give 
any effect in England to disabilities arising from religious vows, from caste, 
from religious belief (as, for instance, where Jews or Protestants are under 
disabilities by the law of their domicil) or from “civil death”’ or “infamy.” 

But, on the other hand, can persons be treated as German nationals 
although the two elements which have been considered for centuries the 


36 yath May, 1942, ve Paul B. Schwarzkopf v. Byron H. Uhl (Commissioner of 
Immigration in New York), published in the New York Times on 13th May, 1942. 
A different opinion is expressed by Rosenberg in an article ‘“‘Aliens-Friends and 
Enemies” in the ‘‘ Contemporary Jewish Record,” June, 1942, p. 282. 

37 Parliamentary Debates, House of Commons, vol. 382, No. 96, cols. 707-8. 
Vide Kauffmann’s construction of this statement in Die Zeitung, 18th September, 
1942. 

38 L.c. (note 20, above), p. 534. Compare also the decision of the Court of 
Appeal in Kaufmann v. Gerson (1904) 1 K.B. 591, where it was held that an 
English Court would not enforce a foreign contract, though valid by the law of 
the country in which it was made, in cases where the Court deems the contract 
to be in contravention of some essential principle of justice and morality. That 
the same principle applies to foreign laws too, was stressed e.g. by Foote, l.c. 
(note 6, above), p. 657. In the Russian cases, cited în notes 9 and 10, above, 
the Court gave effect to the Soviet confiscatory legislation—although this legis- 
lation was considered contrary to essential principles of British law—because 
property situate or transactions carried out within the territory of the U.S.S.R. 
were concerned. Warrington, L.J., pointed out in the leading case, A. M. Luther 
v. James Sagor & Co.—referred to above (note 9)—that the applicability of this 
Soviet legislation had to take place only “in relation to property and persons 
within its jurisdiction.”’ 
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essence of nationality, viz. duty of allegiance and right to protection, 
do no more exist under the laws enacted by Germany with regard to the 
persons to whom the Order of 25th November, 1941, applies? 

Should the refugees concerned be considered to be stateless in this 
country, the restrictions imposed on enemy aliens by the Aliens Order, 
1920, as amended, would remain applicable just the same, because section 
21 (1) of this Order expressly provides that “wher an alien acquired a 
nationality at birth he shall . . . be deemed to retain that nationality unless 
he has subsequently acquired by naturalization or otherwise some other 
nationality, and is still recognized by the Sovereign or State whose nation- 
ality he has acquired as entitled to protection.’’ But in many other 
respects, the situation of stateless persons differs from that of enemy 
aliens, for instance: Aliens and, therefore, also stateless persons, are 
entitled to habeas corpus, whereas enemy aliens are not entitled to this 
benefit... Under section 10 (2) of the British Nationality and Status of 
Aliens Act, 1914, as amended up to 1933, a woman who has “married an 
alien, and was at the time of her marriage a British subject, shall not, by 
reason only of her marriage, be deemed to have ceased to be a British 
subject unless, by reason of her marriage, she acquired the nationality 
of her husband.’’ Hence, a British-born woman marrying a Jewish refugee 
of German Origin remains a British subject, if the husband is considered 
stateless in this country.!? The Trading with the Enemy Act, 1939, and 
the Custodian Order, 1939, contain provisions which apply to enemy 
subjects, but not to stateless persons. The Patents, Designs, Copyright 
and Trade Marks (Emergency) Act, 1939, imposes restrictions on patents, 
etc., owned by enemies and enemy subjects; such rights if owned by 
stateless persons are not concerned by this Act, 

The problem dealt with in this paper is, therefore, of practical impor- 
tance in many respects. 

PauL ABEL, LL.D. (Vienna). 


3 Compare Calvin’s Case (1608), 2 St. Tr. 585. 

40 Compare ve Stoeck v. Public Trustee (note 11, above): “It would appear 
that a ‘stateless person’ might be an alien” (Russell, J.). 

41 Vide Dicey, l.c. (note 20, above), pp. 215 and 906, and Dicey, Introduction 
to the Study of the Law of the Constitution, p. 220. R. v. Vine Street Police Super- 
intendent, ex parte Liebmann (1916), 1 K.B. 268; R. v. Knockaloe Camp Com- 
mandani, ex parte Forman (1917), 87, L.J. 43. 

2 Vide Kauffmann, l.c. (above note 4) who quotes another instance where the 
statelessness of persons affected by the Order becomes relevant, viz. the deter- 
mination of the law of succession when such persons die resident outside Great 
Britain. 


STATUTES 
The U.S.A. Visiting Forces Act, 1942 


A year ago or more the Prime Minister spoke of Great Britain and 
America getting “mixed up” together. Since then the mixing up has 
been rapidly increased not only in the military but in the whole economic 
and production field. Now it is being extended to the legal field. It was 
obvious that the movement to the United Kingdom of large American 
military, naval, and air forces would involve special arrangements for 
jurisdiction over the members of those forces, just as the movement of the 
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defines a member of a Visiting Forces to include any person who is subject 
to the Military, Naval or Air Force Law of the Dominion, and who, being 
a civilian employed in connection with the Visiting Forces, entered into 
his engagement outside the United Kingdom. But in the Order applying 
the Allied Forces Act “member” excludes a person who is not serving in 
the Armed Forces of the Allied Power. In other words—civilians are not 
to be considered as members of the Allied Forces for the purpose of their 
military jurisdiction. It was, hcwever, laid down in the much debated 
case of ve Amand, the Dutchman who was convicted of desertion by a 
Netherlands Military Court in England, that the question whether an 
individual was a member of an Allied Force depends on the Law of the 
State concerned. The purpose of the latest legislation about U.S. Forces 
is to remove the limitations both as to matter and as to persons. 

Before the passing of the U.S.A. (Visiting Forces) Act, an Order in 
Council had been made applying the Visiting Forces Act of 1933 to the 
American Forces in this country. That Order deals with the machinery 
for the conduct of Service Courts of the U.S.A. and the enforcement of 
their decisions; and enables Government Departments to act towards 
American Forces in the same way as they act towards British Forces, and 
to carry out imprisonment or detention of American members of the 
Forces in the U.K. But the exception to the jurisdiction of the Service 
Courts, that any civil Court of the U.K. could try a member of the Visiting 
Force for anything constituting an offence against British Law, limited 
the powers of the American Military Courts as of the other Allies. It is 
the object of the agreement made between H.M.G. and the Government 
of the U.S.A. in July, 1942, to ‘give full and exclusive jurisdiction to the 
American Military Courts over all acts or omissions by members of the 
Forces which are regarded by American Military Law as offences against 
discipline, and also to widen the class of persons over whom these Courts 
may exercise their jurisdiction. The Act is an example of legislation by 
reference to an annexe. The schedule sets out in full the notes exchanged 
between the two Governments. A letter addressed by the Foreign Secretary 
to the American Ambassador states the desire to pive effect to the request 
of the Government of the U.S.A. that their Service Courts and authorities 
should, during the continuance of the conflict against the common enemy, 
exercise exclusive jurisdiction in respect of criminal offences which may 
be committed in the United Kingdom by members of those Forces. At 
the same time liberty is given to the Americans to ask that in any particular 
case the British authority should exercise its jurisdiction over a member 
of the Force where he is charged with an offence against British Law. 
To meet any misgivings of the British public, certain proposals are set 
out which the American Ambassador accepted: (r) That American 
Courts will be able and willing to try, and, on conviction, to punish, all 
criminal offences which members of the Forces may be alleged to have 
committed, and that their authorities will investigate any alleged offences 
committed by members of the Forces which may be brought to their notice 
by competent British authorities. (2) That the trial of offences against 
a member of the civilian population shall be-in open Court except where 
security considerations forbid it, and will take place promptly and within 
reasonable distance from the spot where the offence was alleged to have 
been committed. (3) That jurisdiction should be exercised only for an 
offence committed after the date at which the U.S.A. entered the war. 
(4) That without any binding undertaking the U.S.A. will be ready to take 
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all steps in their power to ensure to the British Forces who may be serving 
in America a position corresponding to that of American Forces in the 
United Kingdom. There are further proposals for mutual assistance 
between the U.K. and the U.S.A. Government as regards the preliminary 
action to be taken in trials where the witnesses or other persons from 
whom it is desired to take statements are not members of the American 
Forces; and, conversely, for the assistance of the American authorities 
`~ where persons who are not members of those Forces are prosecuted before 
British Courts and the evidence of a member of the American Forces is 
required. Lastly the note provides for the extension of the necessary 
legislation to British colonies and dependencies other than those territories 
in which military and naval bases leased to the U.S.A. are situated—the 
question of jurisdiction in those places being already regulated specifically. 
The American Ambassador, in accepting all the conditions in the note of 
the Foreign Secretary, concluded that the exchange of notes was to be 
regarded as an agreement to which effect would be given by Parliamentary 
-legislation. 

The articles of the Act prescribe that no criminal proceedings shall be 
instituted in the United Kingdom against a member of the Military or 
Naval Forces of the U.S.A.—it is notable that this includes members of 
the Air Force, which in the American system is part of the Military and 
Naval forces. A saving clause is added to allow for British jurisdiction 
in any particular case where representations to that effect are made on 
behalf of the Government of the U.S.A. And it is further provided that 
the exclusive jurisdiction of the American Court shall not affect any powers 
af arrest, search, or custody exercisable under British law with respect to 
offences committed against that law. But where a person has been arrested 
and cannot be prosecuted before a British Court, he is to be delivered into 
the custody of the Americans. 

Article 2 introduces the wide definition of member of the American 
Forces to cover persons who are by the law of the U.S.A. at the time 
being subject to the military or naval law, except that no person employed 
in connection with the Forces who is not a citizen or national of the U.S.A. 
shall be deemed to be a member, unless he entered into that employment 
outside the United Kingdom. That clause reproduces the provision in the 
Commonwealth Visiting Forces Act. In order to avoid troublesome ques- 
-tions of evidence it is stipulated that a certificate issued by an American 
authority stating that the person named is or was subject to the military 
or naval law of the U.S.A. shall be conclusive evidence of that fact; and 
a certificate relating io a person bearing the name in which a party is 
charged shall, unless the contrary is proved, be deemed to relate to that 
party. Lastly, any document signed by a person purporting to be an 
authority shall be received in evidence and accepted as a proper certificate. 
That clause gives- the same force to a document emanating from an 
` American authority as is accorded in our Courts to a document emanating 
from the Foreign Office in regard to the status of British officials abroad. 
A final clause provides for the application of the Act to colonies and man- 
dated territories. 

In the Debate on the Bill in Parliament one point which did not appear 
to be completely covered was as to the position if a private individual in 
this country initiated proceedings of a criminal nature against a member 
of the American Forces by applying for the issue of a summons. Presum- 
ably, however, the British magistrate, in view of the terms of the Act, 
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‘would refuse to issue the summons in such a case and report the matter - 


to the American authorities. Some apprehension was expressed whether 
a serious offence affecting British subjects committed by members of the 
" Forces would be adequately punished by American Law. ‘That apprehen- 
sion was shown to be unwarranted. The American Military Law deals 
with greater severity than the English Law with the offence of rape, for 
‘which the penalty is death .or imprisonment for lif@, and the penalty for 


robbery is ten years’ imprisonment, for voluntary manslaughter in heat” 


of passion also ten years. A general American Court Martial, which is 
composed of not fewer than five officers, is required’for any offence punish- 


` able with more than six months’ imprisonment. A special Court Martial 


of not less than three officers can deal with minor offences. Trials by 
Court Martial are held in open Court, and all Courts will Be held within a 


_ reasonable distance of the scene of the crime. 


It was pointed out by Professor Goodhart, who is both a distinguished 
American lawyer and Corpus professor of English law at Oxford, in a 
letter to the Times, that “the Act, by giving full jurisdiction in criminal 


` matters to the American Courts, does not place the American soldier ~ 


above the law, but is directed to putting the full responsibility for the 
_discipline of. its- members directly on the American Army: itself. It is, 


- therefore, a matter of responsibility and not of privilege. ”: The divergence ` 


from the traditional English rule that the most serious criminal offences 
against persons of the country shall be tried by British Courts may be an. 
innovation in our municipal law of war, but is in accordance with principle, 
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and, we may be assured, im accordance with the cause of Anglo-American `. - 


understanding. As the Attorney-General pointed out in the Debate‘on-the 
Allied Forces Bill in 1940: ‘‘We are not so much conferring a benefit on 
-our Allies by these special enactments as fulfilling: an obligation under’ 
international law.” At the same time the legislation does extend the old . 
rule of international law because it vests the jurisdiction over the foreign 
-Forces in military_tribunals without any restriction of locality to- garrison , 


z or camp. Again the provision by which the British authorities will carry 


out the sentences passed by Allied Tribunals modifies the traditional rule 
‘by which the Courts of one country will not execute the penal law. of 
another. International law; as well as municipal law, cannot be unaffected 
by the general “mixing up.” j 
NOMAN BENTWICH. 
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‘The Allied Powers (War Service) Act > - $ 


By the Allied Powers (War Service) Act, 1942 (5 aud 6 Geo. 6, ch. a 
- the nationals of Allied Powers have been, under certain conditions, made 
liable to national service under the National Service Acts, 1939: to 1941. 
Until now the National Service Acts, 1939 to 1941, which introduced the 


mw” 


liability of men and—since 1941—-women to national service, were applic- ` 


able to’ British subjects only; the Allied Powers (War Service) Act, 1942, 
extended the applicability of these Acts to male—but not to female— 
nationals of Allied Powers who are-in, or subsequently come to, Great 
Britain, and who are within the age limits specified for British male ` 
‘subjects by proclamation, made under the National Service Acts. This 


'. applicability to nationals of Allied Powers is, however, dependent on two 
conditions. ` Firstly, according to s. 1 (1) of the Act, there must be issued _ 


an Order in Council specifying the Powers to the nationals of which the 
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Act shall apply. This means that the liability of the nationals of different 
Allied Powers does not necessarily become effective at the same time. 
Secondly, according to s. 1 (2) of the Act, only those nationals of the Allied 
Power specified in the Order in Council are subject to national service 
who are neither, at the expiration of two months from the material date, 
members of the armed forces of the Power of which they are nationals, 
nor holders of a certificate of exemption issued by the Government of this 
Power. The material date is, according to s. r (3) of the Act, the date at 
which the Order in Council comes into operation in the case of a person 
who is within the limits of age specified, by proclamation under the National 
Service Acts, for British subjects—who, in other words, would be liable 
to national service at the time when the Order in Council comes into 
operation if he were a British subject. In the case of a person who at the 
time when the Order in Council comes into operation would in view of 
his age not be hable to national service if he were a British subject, the 
material date is the date on which a proclamation issued under the National 
Service Acts first specifies for men limits of age under which the Allied 
national falls. 

The question arises how far the Allied Powers (War Service) Act has 
affected British law,! as far as it relates to the position of the Allied forces 
present in the United Kingdom and to its members. The law had been 
based until now on the Allied Forces Act, 1940, and the two decisions of 
the High Court of Justice rendered in the case In ve Amand (f1941] 2 K.B. 
239 and [1942] 1 All E.R. 236).? 

By the Allied Forces Act the armed forces of Allied Powers present 
in the United Kingdom were given a legal status from the standpoint of 
British law. The courts and authorities of these Forces were by this Act 
authorised to exercise, in relation to members of these Forces, in matters 
concerning discipline and internal administration, such powers as were 
conferred upon them by the law of the Power to which they belong, and 
< by Orders, issued under the Act (Statutory Rules and Orders, 1940, No. 

1816, 1817, 1818) the British authorities were bound to lend these Allied 
courts and authorities their help in enforcing these powers. This regulation 
referred to the Allied Forces as they existed at the time of the enactment; 
the Allied Forces Act said nothing about how these forces could be supple- 
mented in the future. While, no doubt, these forces could engage volun- 
teers, who, by their joining up, became members of the Allied Forces and 
thus became subject to the powers of their service courts and authorities, 
the question arose whether the Allied Powers were authorised to order 
“conscription of their nationals living in Great Britain. The High Court 
decided in both cases In ve Amand that the Allied Powers were authorised 
to order conscription of their nationals and that the British authorities 
were bound to lend the Allied courts and authorities their assistance in 
enforcing their powers against those who in obeyance to the conscription 
order had joined the Allied Force and so had become members of it, and 
who subsequently had become deserters or absentees without leave. 


! This note is concerned with British Law only; but the Act under review may 
also have its bearing on the law of the Allied Powers, not indeed as a source of law, 
but as a fact. So it may force a national of an Allied Power against his will to 
disobey a law of his nation forbidding nationals to join foreign armies if his 
Government, despite his application, does not engage him within the two months 
mentioned in s. r (2) of the Act. 

? See note on these decisions in 5 M.L.R. 256. 
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The High Court took this view, although it did not regard the national of 
an Allied Power who had joined the Forces of this Power in obeyance to 
a conscription order as having joined them by voluntary enlistment. 
What, however, was not decided by these decisions—as there was no 
necessity of deciding it—was, whether the British authorities were bound 
to lend the Allied courts and authorities assistance in enforcing conscription 
against a conscript who had not obeyed the conscription order and never 
joined the Allied Force. A decision of this question would have depended 
on whether such a man, by the mere fact of being ordered to join the 
Allied Force, had become a “member” of this force, as the Allied Forces 
Act and the Orders issued under it conferred powers to the courts and 
authorities of the Allied Forces and ordered the assistance of the British 
authorities with regard to members of these forces only. 

By the Allied Powers (War Service) Act, the rights exercisable by the 
Allied Powers with regard to their nationals in the United Kingdom have 
been restricted in two respects— 

Firstly, the liability of a male national of an Allied Power to British 
national service under the Allied Powers (War Service) Act—his age class 
having been called up and both conditions mentioned above having been 
fulfilled—cannot be impaired by measures of the Power to which he belongs 
or of its authorities, nor by his joining his national force either by voluntary 
enlistment or by conscription after the expiration of the two months 
mentioned in s. I (2) of the Act. 

Secondly, the Allied Powers (War Service) Act defines in s. 5 (1) the 
term “member” of the armed forces of an Allied Power for the purposes 
of the Allied Forces Act. This: section provides that a person shall be 
deemed to be a member of the armed forces of an Allied Power, “if he has 
served in those forces on or after the date of the passing of that Act (namely 
the Allied Forces Act) and has not been duly discharged therefrom, but 
a person who has not so served shall not be deemed to be a member of 
any such forces by reason of his having been called upon to serve therein.”’ 
By this provision the question left open in the decisions In ve Amand 
has been solved. As a national of an Allied Power who has been ordered 
to join the Allied Forces is not to be regarded as a member of these forces 
as long as he has not joined them, the courts and authorities of the Allied 
Forces cannot exercise with regard to such a person in the United Kingdom 
the powers which have been granted to them by the Allied Forces Act in 
relation to members of the Allied Forces, and the British authorities are not 
in the position to give these courts and authorities their assistance by | 
forcing such a person to join the Allied Forces. It is only when the national 
` of the Allied Power has actually joined the Allied Forces, that the powers 
given by the Allied Forces Act to their courts and authorities with regard 
to their members, and the right and duty of the British authorities to give 
them assistance, can be exercised. 

Apart from the foregoing restrictions, the Allied Powers (War Service) 
Act does not alter the existing British law as to the rights exercisable by 
the Allied Powers and their authorities in the United Kingdom, as it is 
founded on the Allied Forces Act and on both decisions In ve Amand. 
That means that the Allied Powers are, as they were before, authorised 
to order conscription of their nationals in the United Kingdom; they are 
not bound to defer such an order to the time when the Order in Council 
specifying them for the purposes of the Allied Powers (War Service) Act 
is issued, but can order conscription at any time. Their service courts and 
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authorities have in relation to those who obey the conscription order all 
powers conferred upon them by their own law, and the British authorities 
are bound to give them their assistance in case of a desertion or absence 
without leave. On the other hand, an Allied Power is not bound by the 
Allied Powers (War Service) Act to order conscription, not even after 
the issuing of the Order in Council specifying this Power for the purposes 
of the Allied Powers (War Service) Act, and a national of an Allied Power 
has no right under this Act, to be engaged in the forces of this Power, if 
-its authorities do not choose to engage him. 

` PAVEL HARTMANN. 


The Finance Act, 1942 


With the increase in the standard rate of income tax to ros. in the £ 
as imposed by the Finance Act, -1941, direct taxation probably reached 
saturation point, especially since all taxable income in excess of £30,000 
bears an additional sur-tax of no less than gs. 6d. in the £. This year’s 
Act is more concerned with administrative adjustments, but for all that 
it contains some interesting provisions apart from striking increases in 
indirect taxation as regards drink and tobacco and an increase to 66% per 
cent in the Purchase Tax upon a large class of non-necessary goods. When 
. the National Defence Contribution—a tax of 5 per cent on the profits of 
all businesses in addition to the ordinary income tax—was imposed by the 
Finance Act, 1937 (see 1 M.L.R. 288), it was restricted to the five-year 
period ended April, 1942, in. the vain hope that this country’s re-armament 
would avert the inevitable war; the reader will not be surprised to find 
that its duration has been indefinitely extended (s. 36). So many changes 
“were made in the scheme of the Excess Profits Tax by the Finance Acts 
of 1940 and 1941 (see 4 M.L.R. 136 and 5 M.L.R. 130-2) that this year it 
has been left severely alone by Parliament. 

Ss. 1o11, Finance Act, 1941, rendered farmers whose holdings of land 
‘exceeded £300 in annual value liable to pay tax on their full profits like 
any other.trader; the writer—at 5 M.L.R. 129—animadverted on this 
arbitrary minimum and suggested that where a farmer did not pay on 
actual profits, his notional profit should be fixed at a multiple of the 
annual value. S. 28 reduces to {100 annual value the minimum below 
which the farmer does not pay on his real profits, but provides that in such 
cases the notional profit shall be three times the annual value. 

S. 34 is ‘especially noteworthy since it is a unique example of the 
. common law relating to the admissibility of evidence in criminal proceed- 
ings being changed by a Public Revenue Act. The Court of Criminal 
Appeal in R. v. Barker, [1941], 3 All E.R. 33, had held that the practice of 
the Board of Inland Revenue, which was conditional upon a full disclosure 
of past frauds being made, of accepting pecuniary settlements in lieu of 

instituting criminal proceedings—see (1923) Hansard, Vol. 166, No. 100, 
- Col. 2518—prevented partial disclosure thereunder being given in evidence 
in any subsequent proceedings; s. 34 now renders admissible in evidence 
any statements made or documents produced, thereby abrogating the 
decision in Barker’s case. The high rates of modern taxation and a certain 
lowering in the ethical standards of a minority of traders have had their 
inevitable result in a persistent growth of fraud in relation to taxation; 
recent prosecutions for ‘‘ Black-Market ” offences, in particular, have shown 
how -many of these transactions have been effected by cash payments, 
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and it may well be imagined that these will not be passed through the 
ordinary books of account of the trader. S. 35 gives power to the Appeal 
Commissioners and to the Board of Inland Revenue to require production 
of such books, accounts and documents of the trader as they shall think 
fit—this provision should result in the production of many hitherto con- 
cealed bank accounts. S. 33 enables the Crown to make good duty lost, 
and to take proceedings for penalties, as regards any form of fraud or of 
wilful default at any time instead of, as heretofore, within six years only 
of the commission of the offence. 
A. FARNSWORTH. 
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Arbitration Clause—Whether Applicable after “ Repudiation ” of 
Contract by One Party 


Where a contract (or simulacum of a contract) between A and B 
contains an arbitration clause, and B denies that the contract is binding 
on him, or shows an intention not to perform his part, what is the effect 
of B’s contention or conduct upon the arbitration clause? This important 
question, which had given rise to various conflicting decisions of the House 
of Lords and Privy Council (not to mention courts of less high authority), 
has now received full consideration from the House of Lords in Heyman 
v. Darwins, Ltd., 1942] 1 All E.R. 337. 

Their Lordships pointed out that the answer to the question depends 
in large part upon the wording of the arbitration clause. Parties may 
agree to arbitrate anything or almost anything (per Lord Wright at p. 
353 H)—even, it seems, the question whether their contract is illegal 
(per Lord Wright at pp. 350 C, 353 B). From this it might seem to follow 
that the only matters for consideration are whether the arbitration clause 
has been agreed upon, and what it means. However, as to the second 
question, there must be rules of construction to help in doubtful cases. 

We begin, then, by looking at the arbitration clause. This may be 
wide or narrow. A draftsman who wishes to word his clause in the widest 
possible way will refer to arbitration all disputes arising “out of” or 
“in relation to” or “concerning” the contract. It is not desirable to 
use the word ‘‘under,’’ because there is a difference of opinion as to its 
precise meaning. Lord Porter (at p. 360 H) assumed that it was a narrower 
cxpression than the others, but Lord Wright (at p. 352 H) seemed to 
eonsider that it had the same result. 

Having read the arbitration clause, we next consider the particular 
dispute that has arisen. For present purposes disputes may be categorised 
as follows— 

(1) Cases where B denies that he ever entered into the contract, or 
Claims that the contract was void ab initio (because, for example, the 
making of such a contract is illegal). According to Viscount Simon, L.C., 
Lord Macmillan, and Lord Porter (pp. 343 F, 345 H, 360 D), the arbitration 
clause cannot operate. Obviously, even if A takes the dispute to arbitration 
and obtains an award to the effect that the contract was valid, the award 
cannot help A, because it is binding on Bonly if A’s contention is correct. 
Arbitrators cannot by their award confer a jurisdiction upon themselves 
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that they would otherwise not possess. Thus A’s proper remedy to deter- 
mine the validity of the contract is by an action in the courts. 

Lord Wright’s statement of the law was rather different from that of 
his colleagues. According to him, if B admits that there was the appear- 
ance of consent, but claims that the consent was vitiated by mistake or 
illegality, it would be g question of construction whether the arbitration 
clause could be treated as severable and could be invoked for settling the 
dispute (pp. 350 C, 353 A). With great respect it is submitted that, in 
the case of mistake, the nature of the mistake is more important than the 
construction of the arbitration clause. For instance, if the mistake is as 
to the identity of parties (as in Cundy v. Lindsay (1878), 3 App. Cas. 
459), the mistake would inevitably affect the arbitration clause, whatever 
the wording of the clause. You cannot both think that you are dealing 
with Blenkiron as regards the main body of the contract and know that 
you are dealing with Blenkarn as regards the arbitration clause in the 
same contract. If, in circumstances like those in Cundy v. Lindsay, you 
think you are dealing with Blenkiron, you surely cannot be compelled 
to arbitrate with Blenkarn, even though the contract contains a clause 
referring to arbitration disputes as to the identity of parties. 

Where on the other hand the mistake is not in consensu but in causa 
(as where there is a contract for the sale of specific goods, and unknown 
to the parties the goods have already perished), there seems to be no reason 
why the dispute should not be treated as falling within a general arbitration 
clause in the same way as cases of frustration (group (6) below). It may 
be that Lord Wright was thinking of error in causa rather than of error in 
consensu, because he referred (p. 353 B) to contracts being “'voidable”’ 
for mistake, and it is clearly settled that error in consensu makes contracts 
void, not voidable. 

Reverting to the speeches of the other noble lords, a question may be 
raised as to what they meant when they said that the arbitration clause 
cannot operate. Does this mean that it cannot operate for any dispute 
under the disputed contract, or that it operates for all disputes except 
that as to the existence of the contract (if the latter dispute is decided in 
A’s favour)? In order to answer this question let us divide it into two. 
Suppose that B claims that he never entered into the contract. A brings 
an action for a declaration that the contract is binding, and succeeds, 
(i) A, in the same action, claims damages for breach of contract, or a sum 
that he alleges to be due under the contract, and B pleads the arbitration 
clause. Is he entitled to do so? Alternatively, (ii) A initiates arbitration 
proceedings, and B claims that he is not bound to submit. Is he right? 
It is obvious that the answer to (ii) is that once the validity of the contract 
has been determined A can force arbitration upon B, subject to the dis- 
cretion of the Court under s. 4 of the Act of 1889. Were it not so, a party 
to a contract containing a general arbitration clause could break the 
contract and then evade arbitration by the simple process of denying 
that the contract was made. The answer to (i) is not so obvious. Viscount 
Simon said (at p. 341 E): “If the respondents were denying that the 
contract had ever bound them at all, such an attitude would disentitle 
them from relying on the arbitration clause which it contains.” Does 
this mean that they would be disentitled from relying on it altogether, or 
only disentitled from relying on it in the dispute as to the existence of the 
contract? It is submitted that the answer is as follows. If the arbitration 
clause is not so worded as to make arbitration a condition precedent to 
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B’s liability, the Court has a discretion under s. 4 of the Act to allow or 
stay A’s action. If on the other hand arbitration is made a condition 
precedent to the defendant’s liability the Court has no power to adjudicate 
the question of liability unless the defendant has prevented arbitration 
from taking place (cp. the words of Warrington, L.J., in Woodall v. Pearl 
Assurance Co., [1919] 1 K.B. at 607-8, and of Lord, Wright in the present 
case at pp. 349 F, 354). 

(2) B may agree that he entered into the contract but allege that he 
was induced so to do by fraud, innocent misrepresentation, duress, or the 
like, and that he has avoided the contract. Here the Lord Chancellor 
and Lord Macmillan again said that the arbitration clause cannot operate, 
but Lord Wright again qualified this by saying that the arbitration clause 
may as a matter of construction be regarded as separate from the rest of 
the contract and in that case the question whether the contract is voidable 
may be arbitrable under the clause. Lord Porter (pp. 357 B-G, 360 D) 
also made the latter point, but remarked that “it may require very clear 
language to effect this result.” 

It may be permitted to observe that again the question is too simply 
treated by saying that it all depends on the wording of the arbitration 
clause. When the courts come to enquire into the question a little more 
closely, they may find that something also depends upon (a) who is setting 
up the arbitration clause and (b) the nature of the conduct that 
gives the right to avoid, viz. whether wilful (e.g. duress, fraud) or 
not. For instance, take two cases. A’s insurance company claims to 
avoid A’s policy (which contains a general arbitration clause) on the 
ground that it was obtained by innocent non-disclosure. (i) A sues the 
insurance company for the policy moneys, and the company claims that 
the action should be stayed pursuant to the arbitration clause. (ii) The 
company sues A for rescission. A claims that the action should be stayed 
pursuant to the arbitration clause. May there not be a difference between 
these two cases? The company is the aggrieved party, and if it wishes to 
affirm so niuch of the contract as is represented by the arbitration clause 
and disaffirm the rest, there seems to be no reason why the Courts should 
not allow it to doso. If the company so elects, the clause should be treated 
as severable. That would be a solution of (i). In substance it is supported 
by such cases as Woodall v. Pearl Assurance Co., [1919] 1 K.B. 593. As 
to (ii), it does not at all follow from the fact that the company is entitled 
to a stay of action that A is so entitled. Even if he is so entitled in a 
case where he was guilty of mere innocent non-disclosure, would the 
position be the same if he brought about the policy through active fraud? 
Would not the company be entitled, if it so wished, to treat the fraud as 
vitiating the arbitration clause along with the rest of the contract? As 
the Court put it in Kennedy v. Panama Mail Co. (1867), L.R. 2 Q.B. at 
587, “‘it is enough to show that there was a fraudulent representation as 
to any part of that which induced the party to enter into the contract 
which he seeks to rescind.”’ 

(3) B admits the agreement but claims that it has come to an end 
through the operation of a condition subsequent. Such a dispute falls 
within a general arbitration clause (per Lord Macmillan at p. 346 A, Lord 
Wright at p. 350 C-D). So even if B’s contention is that his obligation 
never commenced owing to the non-fulfilment of a condition precedent 
(per Lord Wright at p. 353 B-G;! Lord Parker at p. 360 E). It is obviously 

1 It seems that at p. 353 G, line 3, the word “no” should be deleted. 
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quite easy in these cases to treat the arbitration clause as severable from 
the rest of the contract and thus as commencing and continuing irrespective 
of the rest of the contract. 

(4) The parties agree to bring the contract to an end. Here the arbitra- 
tion clause falls with the rest of the contract (per Lord Macmillan at p. 
346 A). But suppose B alleges such rescission by agreement and A denies 
it? Probably the posifion is the same as in case (1), and the dispute must 
be determined by the Court—unless, of course, both parties agree to arbi- 
trate. It is no use. A’s submitting the question to arbitrators without 
B’s consent, because the award of the arbitrators will be binding on B 
only if A’s contention is correct, and this question the arbitrators will not 
have power effectively to determine. 

(5) Suppose that B shows an intention not to fulfil his obligations 
under the contract. He is then commonly said to “repudiate” it, but 
their Lordships expressed a very proper dislike for this word. The legal 
effect of B’s conduct is not that the contract is void, or even that it is 
voidable by A. A, it is true, has the right to treat B’s conduct as releasing 
him (A) from his own obligation under the contract. Thus B’s conduct 
makes A’s obligation voidable by A. But if A elects to avoid his own 
obligation, he does not thereby avoid B’s obligation. For A still has a 
claim against B for damages for breach of contract, and the contract 
remains as a measure of B’s liability for damages. In the present case 
the House of Lords held that it also remains as to any arbitration clause, 
for this clause governs the mode in which the extent of B’s Jiability is 
to be assessed. Thus, on the one hand, A can insist upon taking the matter 
to arbitration, and, on the other, if A chooses instead to sue B, B can 
apply for a stay in the usual way. This conclusion is not only perfectly 
logical but also satisfactory as giving the effect to the arbitration clause 
that the parties obviously intended it to have. However, it was not 
arrived at without some vigorous distinguishing by their Lordships of 
previous decisions. Juveidint v. National British Insurance Co., (1915) 
A.C. 499 (H.L. Eng.), Johannesburg Municipal Council v. Stewart, [19091 
S.C. (H.L.) 117, and Hirji Muljt v. Cheong Yue S.S. Co., Lid., "1926! 
A.C. 497 (P.C.), all had to be “distinguished” and “dicta” disapproved. 
Of the Johannesburg case, where Lords Shaw and Loreburn had laid down 
a rule precisely the opposite of that now adopted by the House of Lords, 
Lord Wright said (p. 351 F): “On the whole, I think it is impossible to 
find any clear guidance as to principle or practice from the Johannesburg 
case, except that it affords an instance of the Court’s discretion under the 
Arbitration Act.’’ In support of the conclusion at which they had arrived 
their Lordships had authority almost if not quite as weighty as that 
which they had to disregard: Sanderson v. Armour, 11922" S.C. (H.L.) 
117, Scott v. Del Sel, [1923] S.C. (H.L.) 37, Champsey Bhara & Co. v. 
Jtvraj, etc., Co., [1923} A.C. 480 (P.C.), and .facaura v. Northern Assurance 
Co., [1925] A.C. 619 (P.C.). It will be noticed that in all this array of 
authority the only case technically binding on the House in an English 
appeal (as Heyman v. Darwins was) was Jureidint’s, and this their Lord- 
ships succeeded in distinguishing. Had they slavishly followed the dicta 
in Jureidini’s case, the result would almost certainly have been to create 
a divergence between English and Scots law, and moreover a divergence 
in which the better rule was put to the credit of Scots law. It is a matter 
for rejoicing that the doctrine of precedent has not brought about this 


result. 
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I must not let the last paragraph stand without mentioning that 
according to Lord Porter in Heyman v. Darwins (p. 361 H), a Scottish 
case that has been decided in the House of Lords on the same principles 
as apply in English law is binding on the House even in an English appeal. 
See to the same effect Lord Dunedin in Yaffe’s case, [1931] A.C. at 502. 
This view has an air of reasonableness; it sounds, for instance, extremely 
technical to assert that Donoghue v. Stevenson, (1932) A.C. 562, is not 
binding upon English courts. It certainly ought to be recognised that a 
decision of the House on appeal from Scotland, if decided on the same 
principles as apply in English law, ought to be as good an authority as 
a decision of the House on appeal from England, if the later court chooses 
to regard it as such, For instance, it ought to be open even to a county- 
court judge to say that Donoghue v. Stevenson overruled Earl v. Lubbock, 
[1905] 1 K.B. 253, although but for Donoghue v. Stevenson and the cases 
following it, he would presumably be bound by Earl v. Lubbock. More- 
over, if there is a conflict between such a case as Juretdini’s and such a 
case as Sanderson v. Armour, the House of Lords ought to be free, even 
in an English appeal, to prefer its previous decision on the Scottish appeal 
(being decided on the same principles as apply in English law?) to its 
previous decision on the English appeal. But I think it would be unfor- 
. tunate to assert that the House in an English appeal is absolutely bound 
by its own previous decision on a Scottish appeal. The strict doctrine 
of precedent has already been carried very far, and further extensions 
seem to be undesirable. Anyway, if we are to talk in terms of the strict 
doctrine, it is necessary to point out that on the strict doctrine no ruling 
of the House in a Scottish case can ever be binding in an English case, 
for the simple reason that no obtter dictum is binding and that such a 
ruling must, for English law, be obt#er. When the House has before it 
an appeal from Scotland, as in Donoghue v. Stevenson, the question for it 
to decide is a question of Scots law, and any statement that English law 
is the same must be an obiter dictum. It may be said against me that I 
have here used a two-edged sword, for have I not just argued that Donoghue 
v. Stevenson can be treated as having overruled Earl v. Lubbock? and how 
can an obiter dictum overrule a decision? To which I have no reply except 
to say that in this particular situation it can. It can, that is, if the later 
Court is willing to give it that effect. The later Court can disregard it, 
but where an obitey dictum wins such general approval as that in Donoghue 
v. Stevenson it stands in no need of support from a doctrine of precedent 
to ensure that it will be followed. 

(6) The actual decision in Heyman v. Darwins turned on Case 5 alone. 
But something was also said on yet another type of case. B claims that 
the contract has been ‘‘frustrated.’’ According to the Hivji Mulji case, 
this contention does not fall within a submission to arbitration of disputes 
that arise ‘‘under’’ the contract. This case was not only distinguished 
in Heyman v. Darwins, but was also doubted (pp. 343 A-D, 343 G-344 E, 
348 B-C, 352, 358 C-H, 361 G-H), and we may feel pretty certain that 
it would not be followed. It is noteworthy, however, that although the 
decision in the Hivji Mulji case was doubted, the “automatic” theory of 
frustration, which was one step in the reasoning leading to the decision, 
was approved (Viscount Simon at p. 343 A, Lord Wright at p. 352 F-G, 


2 I am conscious that this phrase may seem to beg the question, but a meaning 
can be given to it that will not involve this fallacy. What is meant is that the 
general legal institution must be one that is recognised also in English law. 
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- and cp. Lord Wright in the Fibrosa case, [1942] 2 All E.R. at p. 140 D). 


This was only obiter, and I still cherish the hope that when the ‘‘auto- 
matic’’ theory comes squarely before their Lordships it will be recon- 


.. sidered. 


In conclusion, Heyman v. Darwins is also important on the exercise 
of the Court’s discretion to refuse to stay an action under s. 4 of the 
Arbitration Act, 188. It is nowclear that the Court should lean towards 
granting the stay. See the remarks at pp. 344-5, 355 F-H, 356 E-H. 


G. L. W. 


Contract to Make a Contract—Separation Agreement 


When shall we be rid of the idea that there can be no valid contract 
to make a contract? The idea appears to have been first mooted by 
Parker, J., in Von Hatzfeldt-Wildenburg v. Alexander, [1912] 1 Ch. 284 
at 288-9, who said that where the execution of a further contract is a 


‘ term of a bargain, the bargain is unenforceable ‘‘ because the law does not 


recognise a contract to enter into a contract,” For this particular proposi- 
tion he cited no authority and suggested no reason. Parker, J.’s dictum 
has twice been cited with approval by the Court of Appeal, notwithstanding 
the fact that agreements for leases, for mortgages, and for settlements are 
of everyday occurrence, and that no doubt has ever been thrown upon 
their validity. Of course, an agreement to contract may fail of being a 
binding contract either because the parties do not intend to be bound 
until the second contract is concluded or because the terms of the second 
contract are as yet uncertain; but this is quite different from saying that 
a contract to contract *= necessarily void. 

These remarks are prompted by Morton v. Morton, [1942] 1 All E.R. 
273, where a husband and wife drew up heads of agreement for separation, 
and therein agreed to enter into a separation deed on like terms. No 
deed was ever entered into. It was held by a Divisional Court of the 
P.D.A. Division that the agreement was binding. The decision is unexcep- 
tionable, but some misunderstanding may be caused by the closing words 
of the sentence in which Lord Merriman, P., said (at p. 275): “The com- 
monest thing in the world, in these matrimonial causes, . . . is to draw 
up heads of agreement, which are afterwards to be put into more solemn 
form, if the parties so require; but to say, in effect, that this is nothing 
more than a contract to make a contract seems to me to be impossible.’ 
Probably by the concluding words of this sentence the learned President 
meant that this was a valid contract in itself, and not a mere agreement 
to make a contract in the future, where the precise terms of the later 
contract are not yet agreed. If he meant this, the decision may well be 
taken as exploding the dictum of Parker, J. 

G. L. W. 


Measure of Damages—Contract for the Sale of Land 
In Thomas v. Kensington, [1942] 2 K.B. 181, Stable, J., considered 


= an interesting problem as to the measure of damages on breach of a con- 


tract for the sale of land, in rather exceptional circumstances. 

The plaintiff lent £300 to the defendant, receiving a promissory note, 
payable three months after date, for £330, and it was further agreed that 
in the event of the note’s not being paid on the said date, the plaintiff 
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should have an option on one acre of the defendant's estate with a frontage 
of not less than ninety feet in full settlement of the obligation, such acre 
to be selected by the defendant.! On failure by the defendant to redeem 
the note, the plaintiff opted for the acre of land, and it was for breach of 
this undertaking to select and convey that the present action was brought. 

The question was whether the ordinary rules as to measure of damages 
applied, under which the plaintiff would receive subStantial damages for 
loss of his bargain, or whether nominal damages, limited to cost of investi- 
gating title, etc., were alone recoverable under the rule laid down in 
Flureau v. Thornhill? (confirmed by the House of Lords in Bain v, Fother- — 
gill)? It was urged in support of the latter view that the land in question 
had been mortgaged (to the knowledge of the plaintiff) and that the 
defendant was therefore unable to make a good title. 

The learned judge held that the breach of contract was caused, not 
by any want of title in the defendant, but by his default or at most his 
inability to redeem the mortgage due to his financial embarrassment, a 
distinction drawn by Sergant, J., in Daniel v. Vassall,4 at 410, “whenever 
it is a matter of conveyancing, and not a matter of title, it is the duty of 
the vendor to do everything that he is enabled to do by force of his own 
interest, and also by force of the interest of others whom he can compel 
to concur in the conveyance.” 

The basis of the doctrine, restricting the amount of damages recover- 
able on the breach of contracts for the sale of land, has been rested on 
(a) the implication of a condition (Blackburn, J., approving Parke, B.,5 
that the defendant should not be responsible for damages for loss of the 
bargain where inability to complete is due to a defect in title beyond his 
control; (this is better regarded as an implied term than a condition), 
or (b) the difficulty of proving title and the attendant uncertainties being 
in the contemplation of the parties places damages for loss of the bargain 
beyond the scope of the rule in Hadley v. Baxendale, a view sponsored by 
Lord Hatherley: “It is recognised on all hands that the purchaser knows 
on his part that there must be some degree of uncertainty as to whether, 
with all the complications of our law, a good title can be effectually made 
by his vendor; and taking the property with that knowledge, he is not 
to be held entitled to recover any loss on the bargain he may have made, 
if in effect it should turn out that the vendor is incapable of completing 
his contract in consequence of his defective title.’’* In either view, this 
restriction has been zealously applied since Bain v. Fothergill, for, although 
Lindley, M.R., in Day v. Singleton’ and others have emphasised that it 
should not be extended, yet it safeguards vendors against evasions by the 


1 In the headnote to this case as reported in [1942[ 2 AIE.R. 263, line 5, this 
selection is attributed to the plaintiff, apparently in error. 

2 (1766), 2 W.B.1, 1078. 

3 (1874), L.R. 7 H.L. 158. 

4 [1917] 2 Ch. 405 at 409. 

5 Sikes v. Wild (1861), 1 B. & S. 594, and Walker v. Moore, 10 B. & C. 416, 

* Cf. Lord Chelmsford, L.R., 7 H.L. at 203. An interesting parallel may be 
noted in regard to a carrier’s liability for loss of market by his consignee through 
loss of delay through the uncertainties of sea transit, see The Parana, [1876] 
2 P.D. 118, followed in The Notting Hill, [1884] 9 P.D. 105, though the increased 
reliability of steam ships lead by 1902 (Dunn v. Bucknall, [1902] 2 K.B. 214, 
to the assimilation of this branch of the law to that of land transit as laid down 
in Collard v. S.E. Rly. Co. (1861), 7 H. & N. 79. Doubtless the registration of 
title will, directly or indirectly, produce a like result. 

? [1899] 2 Ch. 320 at 330. 
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plaintiff of the necessity to allege and prove fraud, if fraud, and not mere 
innocent misrepresentation, is the real gist of his plaint. As Lord Chelms- 
ford said: “If a person enters into a contract for the sale of a real estate 
knowing that he has no title to it, nor any means of acquiring it, the 
purchases cannot recover damages beyond the expenses he has incurred 
by an action for thg breach of the contract; he can only obtain other 
damages by an action for deceit.’’8 

In the instant case, the learned Judge rightly held no such considera- 
tion arose. The title was perfect, subject to the mortgage. The vendor’s 
failure to perform could, at best, be explained by pecuniary embarrass- 
ment; he had a means of acquiring title by redeeming the mortgage or 
otherwise obtaining the release of the acre selected; ‘“‘the fact,” said 
Stable, J., at 184, “that he (plaintiff) knew that there was a mortgage 
on the property does not seem to me to put the case within the principle 
of Flureau v. Thornhill and outside the principle stated by Sergant, J., 
in Re Daniel, Daniel v. Vassall.”’ 

As no ground for restricting the damages existed, the plaintiff was 
awarded £450 damages, including compensation for the loss of his bargain. 


T. H. TYLOR. 
HLR HbLatz2i7: 


Liability for Independent Contractors 


The legal interest of the decision in S.S. Pass of Ballater v. Cardiff 
Channel Dry Docks & Pontoon Co., Lid., [1942] 2 All E. R. 79, lies in the 
observations of Langton, J., on the scope of the employer’s liability for 
the negligence of an independent contractor. These observations certainly 
emphasise the trend noted by Salmond! of a steady increase in the scope 
of the employer’s liability. 

The defendants, engaged in repair and refitting work on the plaintiff's 
‘ship, an oil-tanker, employed a local expert for the testing of the absence 
of gas in the different parts of the ship, previous to their carrying out the 
repair work. A heavy explosion, due to the ignition of a mixture of air 
and petrol vapour, caused much damage. The engineer was held to have 
been negligent in the way he carried out the inspection of tie ship. The 
judge also found that he was a sub-contractor, not an employee of the 
defendants. The question was, therefore, whether the defendants were 
liable for his negligence. The principal authority in support of such liability 
was the decision of the Court of Appeal in Honeywill & Stein v. Larkin 
Bros.,* where specialists in acoustic work were held liable to a cinema 
company for the negligence of photographers with whom they had con- 
tracted to take flashlight photographs in the interior of the cinema. The 
liability was based on the character of the operation as an extra-hazardous 
act, but Langton, J. rightly criticised the language used by Slesser, L.J., 
that the respondents assumed an obligation to the “cinema company which 
was, as we think, absolute, but which was at least an obligation to use 
reasonable precautions to see that no damage resulted to the cinema 
company from these dangerous operations, that obligation they could not 
delegate. .. .’’ Langton, J. doubted whether the word ‘‘absolute’”’ was 
really intended to mean what, on the face of.it, it does mean, and inter- 
preted the duty as one to use reasonable precautions when dealing “with 


1 Torts, oth ed., p. 117. 
2 (1934) 1 K.B. 191. 


~ 


84 MODERN LAW REVIEW — Dec., 1942 


substances or materials which are dangerous in themselves,’’ and in that 
case the contractor could not escape through employing a sub-contractor. 
The learned judge himself formulated the following rule— 


I. In normal cases, which do not necessitate or involve the use of 
materials or instruments which are in themselves dangerous, a man is 
. not liable for the acts of a sub-contractor. o 


2. To this rule there are two exceptions— 


(a) where a special duty is laid by statute upon an individual or a 
class of individuals either to take care or even to ensure safety (an abso- 
lute duty in the true sense) that person or class cannot delegate the 
duty so imposed upon them. 


(b) where the introduction of implements or substances dangerous in 
themselves, such as flame-bearing instruments or explosives, are 
necessarily incidental to the work to be performed, a contractor is 
equally bound by an unescapable duty. In either of these two cases 
liability extends to the acts of an independent contractor. 


Langton, J., quoted Lord Blackburn’s famous dictum in Dalion v. 
Angus,*? which is, however, not thus limited. “ A person causing something 
to be done, the doing of which casts on him a duty, cannot escape from the 
responsibility attaching on him of seeing that duty performed by delegating 
it to a contractor.”’ 

Mr. Chapman has convincingly shown! that this clear-cut and simple 
principle has since been lost sight of in theoretical controversy, but does, 
in fact, represent the law. It matters not whether that duty is one imposed 
“ by statute or by contract or by common law in tort.” 

This has since been borne out by such decisions as Matania v. National 
Provincial Bank’ and Wilkinson v. Rea,® though Haseldine v. Daw,” without 
discussion, takes a more limited view of the liability for the torts of an 
independent contractor. As the present author has suggested before, 
the whole conception of tortious liability implies a duty not to do wrongful 
harm to another, and where the harm done by a contractor is incidental, 
not collateral to his work (a distinction parallel to that between “ course 
of employment,” and “contemporary with employment’’) Lord Blackburn’s 
rule must apply. It is submitted that any limitation to things or operations 
“dangerous in themselves” is fallacious; for in every branch of the law of 
tort that category has ceased to have any definite meaning, as the circum- 
stances can make almost anything dangerous in the particular case. 

Whether the extension of liability for independent contractors is 
socially desirable or not, may be a matter for argument. But it is submitted 
that modern developments favour such an extension. Modern industrial 
conditions make it a matter of accident whether any of the numerous ` 
parties engaged in a complex building or manufacturing process is a sub- 
contractor, or, by way of amalgamation, becomes a servant. Economic 
independence is hardly any longer a reliable criterion by which to distin- 
guish the one from the other. - 

W. FRIEDMANN. 


3 1881] 6 A.C. 740. 

4 50 L.Q.R., 70 ssq. 

§ (1936) 155 L.T. 74. . : 
€ (1941) 2 Al E.R. 633. 7 

7 (1941) 3 All E.R. 156. 

8 1 M.L.R., 39 ssq 
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Constructive Trustees and Trustees de son tort 


Trustees’ solicitors, like their bankers and other agents, are answerable 
to their employers only, and not to the c.g. tvustent. And they are not to 
be made constructively liable merely because they act as agents for trustees 
who are guilty of breach of trust. These propositions, based on principles 
of Equity, are thus Stated in Cordery on The Law Relating to Solicttors 
(3rd Ed., pp. 146-147), citing Gray v. Johnston (1868), 3 H.L. 1, Keane 
v. Robaris (1819), 4 Madd. 332, Nicholson v. Knowles (1820), 5 Madd. 47, 
Watkins v. Maule (1823), 1 L.J. (O.S.) Ch. 82, and Coleman v. Bucks Bank, 
[1897] 2 Ch. 243, in support of the first proposition, and Lockwood v. 
Abdy (1845), 14 Sim. 437, Maw v. Pearson (1860), 28 Beav. 196, Barnes v. 
Addy (1874) 9 Ch. App. 244, Re Blundell (1870) 40 Ch. D. 370, Rae v. 
Meek, 14 App. Cas. 558, at p. 568, Alleyne v. Darcy (1855), 4 Ir. Ch. 199, 
at pp. 204, 208, Brinsden v. Williams, [1894] 3 Ch. 185, and Mara v. Browne, 
[1896] r Ch. 199 in support of the second proposition. The latter case and 
Barnes v. Addy were cited in the judgment of Bennett, J., in Williams- 
Ashman v. Price and Williams and Another, [1942] Ch. 219, 111 L.J. Ch. 
157, 166 L.T. 359, 86 [Sol.J] 49, 1942 1 AN E.R. 310) in which it was held 
that where a solicitor acts for the trustees of a fund and acts throughout 
in accordance with their instructions, not intermeddling in any way in the 
execution of the trusts and at the same time acts honestly, he is under no 
liability to the beneficiaries if the funds are not applied in accordance with 
the trust. The writer of the interesting editorial note to the All England 
Law report observes that “the decision does not concern the remedy of the 
beneficiaries against the trustees themselves, nor indeed that of the trustees 
against the solicitor.” This observation, from another standpoint, may be 
related to that in Cordery on Solicitors (supra) where the learned author 
stated that “the solicitor even though guilty of actionable negligence will 
generally escape liability as a constructive trustee if there are trustees in 
existence under whose lawful order he acts,” citing Mara v. Browne (supra). 
The writer of the note to this report adds that Wilhiams-Ashman v. Price 
and Williams, etc., “is a strong one, for the solicitor concerned actually 
drew the trust deed, but that is not held to fix him with such notice of trust 
that he was bound to warn the trustees that . . . they were making an 
improper investment.’’ It was found as a fact that at all material times 
the solicitor who carried on the practice of the firm was unaware of the 
precise terms of the trust, though he could have easily ascertained them, 
This seems to make the judgment even stronger. 

The net result of the judicial dicta in Soar v. Ashwell, [1893] 2 Q.B. 390 
at p. 394, and Barnes v. Addy (supra at pp. 251-252) is that Equity places 
the liability of an express trustee or in other words imposes trusteeship de 
son tort upon a person who assumes trusteeship, with or without the 
consent of the true trustee, and as a result thereof acquires possession of 
or domination over some part of the trust property. A statement of prin- 
ciple contained in Underhill’s Law of Trusts and Trustees (gth Ed. at p. 548) 
based on observations of Stirling, J., in Blyth v. Fladgate, [1891] 1 Ch. 337, 
as presented in support of the contention of the plaintiff in Williams- 
Ashman v. Price and Williams, etc., that the solicitors owed a duty to the 
beneficiaries to see that money come to the possession of the solicitors on 
repayment of a mortgage, being trust money, shauld be dealt with in 
accordance with the terms of the trust of which they were subject was 
considered by the Bennett, J., as inapplicable in the circumstances. The 


86 MODERN LAW REVIEW Dec., 1942 





statement in Underhill is as follows: “Where trust funds come into the 
custody and under the control of a solicitor, or indeed anyone else, with 
notice of the trusts, he can only discharge himself of liability by showing 
that the property was duly applied in accordance with the trusts.” Bennett, - 
J., thought that the contention of the plaintiff amounted to a proposition 
which neither Stirling, J., nor the late. Sir Arthur | Underhill could have 
had in mind when they used the words relied upon. The observation of 
Stirling, J., must be read in relation to the facts with which he was dealing. 

It would seem that either knowledge that the money is being applied 
in a manner inconsistent with the trust, or of course a person actually 
becoming a trustee de son tort forms the criterion of liability. In exposition 
of general principle Williams-Ashman v. Price and Williams, etc., may 
be regarded as a development of Morgan v. Stephens (1801), 3 Giff. 220 (see 
especially at p. 226) cited in the judgment of Bennett, J., and also Mara 
v. Browne (supra). It is submitted that the decision of Bennett, J., does 
not weaken the statement in Underhill above cited, since the effect of the 
judgment is that, in the circumstances, the solicitor did not have notice 
of the trusts, which was not identical with notice of the fact that the moneys 
were moneys subject to a frust or in other words trust moneys. 


-, BERTRAM B. BENAs. 


Terminology of Wills ~ 


Dicey in his Law and Opinion rendered a great service in renewing, 
by way of his illuminating chapters, recognition of the relation between the 
. working of the law and ‘the state of public opinion. By public opinion 
for this purpose is meant more than mere “opinion’’—rather the social 
consciousness of the people as a whole. The case which has prompted 
these reflections is the recent one of Re Morgan, Morgan v. Morgan, reported 
in 1942 2 All E.R. 30. The testatrix by her will. directed that all monies 
of which she died possessed should be shared by her nephews and nieces. 
She possessed considerable investments, cash at the bank and (inter alia) 
household goods and freehold properties. She left a pecuniary legacy and 
` specific devises of certain cottages. A freehold parcel was not disposed of. 

The Court of Appeal held that the direction in the will as to monies did . 
not cover the investments, the freehold property not specifically disposed 
of, or the household goods, and that the word money in a will must be 
construed in its strict sense unless there is a context which permits of an ex- 
` tended meaning being given toit. The Court held that in the case in question 
there was no such context. There was much citation of authorities in the 
course of the arguments and Lord Greene, M.R., in his judgment said that 
-the appeal raised in an acute form a question upon which a great deal had 
-been said by way of criticism of the existing law with regard to the matter. - 
Farwell, J., in the Court of first instance, held that the words of the will, 
“all moneys of which I die possessed,’’ did not cover either the investments, 
which were, of course, things which could be expressed in terms of money, 
or the freehold not specifically disposed of, or the household goods. Farwell, 
J., had found himself bound by the rule which had become so firmly 
established that Lord Greene felt that the Court of Appeal, however anxious ' 
it- might be, if it could, to alter it, was not, in Lord Greene’s opinion, 
competent to do so. The rule is that the word money must be construed 
_ in its strict.sense unless there is a.context which permits of an extended 
meaning being given to it. The Master of the Rolls proceeded to show 
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that the strict sense of money is a sense which has been invented by the 
Courts partly to get rid of the rigour of the rule which would have existed 
if the word money had been confined to actual cash, which, no doubt, 
was the original meaning. The Courts felt that that was going too far, so 
they invented a special category which was called “Money in the strict 
sense,’’ which includes money not in any strict sense, because it includes 
choses in action, such as moneys on drawing account at the bank. The 
category, however, was closed, and the Court would not extend the language 
in the absence of context permitting. The rule went back as far as 1725, 
(Shelmer’s case, Gilb. Ch. 200) which case evoked the most interesting 
observations of his Lordship in respect of the relationship between “Law 
and Opinion,” to borrow Dicey’s memorable phrase. His Lordship observed, 
“It may be that the rule was in operation earlier; but in those days social 
habits were very different from what they are now. Investments in the 
modern sense did not exist then, and the number of people who had money 
in the funds in those days was comparatively small.” “In the year 1923” 
(when Re Taylor, [1923] 1 Ch. 99, came before the Court) the numbers of the 
investing public, in the modern sense, had, of course, grown enormously. 
.. . At the present time there are millions of persons of comparatively 
humble position who have put their savings in the Saving Certificates, 
War Bonds, and so forth. Persons of that kind would inevitably, in ninety- 
nine cases out of a hundred, refer to these investments as their money 
It seems to me that it would be a grave national misfortune if persons of 
that kind, dealing with these investments, were to make home-made wills, 
as, no doubt, many of them will and, using the first phrase that comes to 
their minds, describe them as their money, and thus succeed in dying 
intestate with regard to their savings. I cannot help thinking that in the 
year 1923 it would have been possible for the Courts to have taken into 
consideration and given effect to the totally changed social conditions in 
the matter of investment which existed then as compared with the time, 
200 years ago, when this rule began to fasten itself upon the Courts. In 
those days the harm which the rule could do was trifling compared with 
its effects to-day.” His Lordship, however, felt that the Court was not 
entitled to take that matter into account when, in 1929, In ve Gates, [1929] 
2 Ch. 420, the Court of Appeal obviously did not pay attention to any such 
matter, for then the old rule was re-enunciated. In an earlier part of 
judgment the Master of the Rolls remarked that it would be perfectly 
open to the House of Lords to reconsider the matter, for he regarded the 
present state of the Jaw upon this point as a blot upon our jurisprudence. 
The editorial note observes that leave to appeal to the House of Lords 
was given and if the parties decided to avail themselves of that leave the 
matter would be open for review by the House. Here is a case calling for 
appellate reconsideration and this reconsideration, the report shows, was 
hoped for by all the members of the Court, yet if the possible appellant 
cared to let the matter rest as it stands at present the law will remain in 
the state which the Court of Appeal had to recognise, but felt the need 
to censure, as expressed in the forcible words of the Master of the Rolls. 
Perhaps such cases as these give rise to the curious saying “ Hard cases 
make good law”; actually this is bad law producing hard cases, which 
may eventually result in amendment laying down good law. As Lord 
Greene has shown, law which may have become bad by changing circum- 
stances can, in its time, have been good. The necessity of co-relating law 
with the changing circumstances is thus illustrated by the records of English 
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law. Ampler facilities for enabling appellate review would greatly enhance 
the advantages of the inherent elasticity of the English Legal System. 


BERTRAM B. BENAS. 
Commorientes 


In ve Lindop, Lee-Barber v. Reynolds, 58 T.L.R..291, [1942] 2 All E.R 
46, is a case breaking new ground, since it appears to be the first reported 
decision in interpreting the effect of the words “‘subject to any order of 
the Court” ins. 184 of the L.P.A., 1925, the section which raises a statutory 
presumption of survivorship in order of seniority in respect of commori- 
entes with regard to claims to property for the purposes of affecting title. 
In an air-raid a man and his wife, occupants of a house, were killed. It 
was uncertain who died first, but affidavit evidence of a leader of a rescue 
squad and of a doctor who called in shortly after the raid testified that 
death had occurred instantaneously and simultaneously. The husband, 
who was older than his wife, had bequeathed to her the residue of his 
estate, and she had bequeathed her residuary estate to her mother, or 
brothers and sisters, and a legacy to her husband. 

The judgment of Bennett, J., affords another instance (pace the well- 
known dictum of Sargant, L.J., in Re Ryder and Steadman’s Contract, [1927] 
2 Ch. 62, at p. 84) of the judicial confirmation of views upon the New 
Property Legislation expressed by the late Sir Benjamin Cherry and his 
editorial colleagues in the magnum opus, Wolstenholme and Cherry, Con- 
veyancing Statutes, for in the note to the section in the first Edition (1925) to 
appear upon the enactment of the legislation (11th Ed., Vol. I, p. 443) 
after referring to the fact that the provision was new and removed the 
difficulties shown by Wing v. Angrave, 8 H.L.C. 183, Re Alston (1892), 
P. 142, and In bonis Beynon (1901), P. 141 observed that “‘ Subject to any 
order of the Court,’ it is still open for the Court to hold as the fact that the 
deaths were simultaneous or occurred in any particular manner.’’ The 
learned judge held that the quoted words of the section meant that the 
statutory presumption is a rebuttable presumption, and the Court is 
entitled to receive evidence which may displace the statutory presumption. 
His Lordship drew a distinction between killing and dying, a verbal 
refinement which clarifies itself upon analysis by the illustration provided 
in the judgment itself. ‘‘Two birds may be killed, each being struck at 
exactly the same moment by a different pellet coming from the same 
cartridge, but there may well be a considerable period of time between 
their deaths”’ (p. 49 of the All E.R.). His Lordship, it would seem, regarded 
the cause of death in such a case as simultaneously operating, or, put in 
another way, identical, but the effect not necessarily coincidental in 
occurrence. Re Lindop (supra) would appear to suggest that evidence of 
a conclusive and not merely of an opinionative character, however expert, 
will be requisite to rebut the statutory presumption. 

The practitioner will have noted that the case came on by the normal 
method of summons, the questions for determination being those arising 
on deaths of commortentes. The parties to the summons were the executor 
of the husband, plaintiff, the executors of the wife, the first two defendants, 
and the sole next of kin of the husband, the third defendant. Costs were 
ordered to be taxed between solicitor and client and paid out of the estate. 

By a few weeks a case of similar character, except of course that the 
deaths were not due to air-raids, missed the operation of the L.P.A., 1925, 
so much so that a reference to the date of the reports, 1927, would not 
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suggest that it did not come within its ambit. The case is that of In re 
Nightingale Hargreaves v. Shuttleworth, reported in 64 Law Journal Notes 
of Cases 34, and also in 71 Sol. J. 542. The case formed the subject of a 
leading note in the Solicitors’ Journal (71 Sol. J., at p. 550, gth July, 1927), 
wherein it is observed the case was “‘likely to be the last in which the 
principle laid down in Wing v. Angrave’’ (supra), “ namely that there is no 
presumption in law ås to survivorship among persons whose death is 
occasioned by one and the same cause would be applied. There, in Decem- 
ber, 1925, the husband and wife were killed in the same accident, but there 
was no evidence to show which of the two died first. In these circumstances 
Eve, J., had no alternative but to apply the Wing v. Angrave doctrine, 
with the consequence that the husband’s property, he having died intestate 
without next of kin, passed to the Crown. If instead of happening in 1925, 
the accident had occurred in 1926, the provisions of s. 184 of the L.P.A., 
1925, would have been applicable. . . . Was the change in our law made, 
one wonders, out of academic zeal for correctness of doctrine, or may there 
be something in the observation of a learned commentator on the Act of 
1925 that the alteration is likely to increase death duties?” It would 
seem likely that the learned commentator referred to was that eminent 
conveyancer, the late Mr. W. F. Webster, who in his lectures on the New 
Property Acts, delivered to the Cambridgeshire Law Society, and published 
in the Conveyancer (old series, Vols. 11 and 12) observed (Vol. 12, p. 3): 
“It remains to be seen whether in the event of father, mother and three 
sons dying in an earthquake or shipwreck, the State will claim five estate 
duties.” A reference to Comparative Law, some points as to evidence and 
the earlier cases, are contained in Carson’s Real Property Statutes, 3rd Ed., 
at pp. 181 and 182, in the course of an‘interesting note. Reference may also 
be made to In ve Pitts, Cox v. Kilsby, 1931, 1 Ch. 546, at p. 551, and Re 
Sigsworth, Bedford v. Bedford, 1935, Ch. 89, at p. 91. 


BERTRAM B. BENAS. 


In view of the unexpected prominence which the war has given to 
s. 184 of the Law of Property Act, 1925, it is difficult to resist the tempta- 
tion of adding to Mr. Benas’ learned note a few words of comment on the 
Private International Law aspect of this matter. Here, as so often in 
English law, a presumption is the cloak for what is in fact a rule of substan- 
tive law. There are at the moment in this country numerous persons 
with a foreign domicil whose moveable estate must be distributed in 
accordance with foreign law. What happens if two or more of them perish 
in an air raid in circumstances similar to those of Re Lindop? Will the 
Court classify s. 184 as a rule of procedural law and apply this English 
presumption as part of the lex fort though the distribution of the property 
itself is governed by a foreign system? Or will it consider the commorientes 
provision of the Act of 1925 as part of the English law of succession which 
cannot claim application in a case in which the deceased was domiciled 
abroad? Here is a question of classification or characterisation which 
Dr. Cheshire and Dr. Robertson would probably regard as a matter of 
“secondary” classification. The treatment of presumption in Private 
International Law is a very intricate problem. Strictly speaking, every 
presumption, whether statutory or otherwise, is a rule regulating the 
burden of proof. This is at least true where, as in the present case, the 
presumption is rebuttable. The burden of proof is governed by the lex fori. 
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Thus, although a case may have no contact at all with English law, it 
may ultimately come to be decided in accordance with English law, just 
because there is an English presumption which the Court will apply. An 
extreme example of this is afforded by the decision of Langton, J., in 
The Roberta, 58 LL.L.R. 159. On the other hand, however, there seems 
to be a growing realisation that English rules of evidence are frequently 
part of the substantive law, and that, in certain cases at least, English 
Courts must apply principles of foreign law which English law would 
classify as part of the law of evidence. This new tendency has found 
expression in the decision of the House of Lords in Havimann v. Koenig 
(1933), 50 T.L.R. 114, and also in the decision of Branson, J., in St. Pierre 
v. South American Stoves (Gath and Chaves), Lid. (1937), 1 All E.R. 206. 
Which of these two tendencies would prevail in a case under s. 184 of the 
Law of Property Act, 1925, it is difficult to say. Where all the commortentes 
are domiciled in the same foreign country, it would seem to be in accordance 
with the spirit of English conflict rules to apply foreign law, but this is 
not necessarily the case where the various deceased persons are domiciled 
in different countries. 

In conclusion, and as a matter of curiosity, it may be of interest to 
quote the corresponding rule of German law: “If several persons have 
perished in a common danger, it is presumed that they have died simul- 
taneously’’ (Civil Code, Art. 20). O. K. F. 


Is a Directorship of a “Private” Company a “Public” Office? 


In McMillan v. Guest, [1942] r All E.R. 606, the House of Lords finally 
resolved doubts that had long existed regarding the taxation of income 
arising from directorships in “private” companies. In the first place, 
could such directorships be regarded as “offices” of a public nature, and, 
secondly, was such a director within the scope of the taxing acts if he 
neither resided in this country nor exercised any of his duties as director 
here? Rule 6, Schedule E, Income Tax Act, 1918, provides that tax 
thereunder shall be paid ‘‘in respect of all public offices within the United 
Kingdom, viz. . . . (h) offices, etc., under any company or society whether 
corporate or not.” The facts in the instant case were, briefly, that the 
appellant was a director of a ‘‘private’’ British Company controlled in 
this country and therefore resident here, vide De Beers Consolidated Mines, 
Lid. v. Howe, [1906] A.C. 455; he himself had been resident in the U.S.A. 
for many years, during which period he had not exercised here any of his 
functions as director; under the Company’s articles of association he was 
remunerated by a fixed percentage of its net profits. 

An essential difference between an “office” and an “employment” is 
that its existence is independent of, and unconnected with, any particular 
holder, although a degree of permanency is requisite (see G.W.R. Co. v. 
Bater, [1922] A.C., at p. 28). The Companies Act, 1929, divides companies 
into two classes, viz. “public” and “private”; the latter need issue no 
prospectus nor even have directors, while the number of shareholders must 
not exceed fifty. ‘‘Private’’ companies must, however, be registered under 
the Act and keep an official register of their members, while if they have 
directors, many of the duties and obligations imposed upon these officers 
in the case of public companies are equally applicable. It was held that 
the public character of the so-called “private” company was established 
by the mere fact of its incorporation under the statutory machinery of the 
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Companies Acts and its subjection to the provisions thereof; moreover 
these Acts imposed certain duties on the office of director and on its holder 
even in the case of a “private” company, In the result, therefore, the 
question posited was answered in the affirmative, viz. a directorship of a 
“private” company is for all purposes a “public” office. 

As regards the locality of a directorship, it was held that this was 
situate where the company must be deemed to be resident, i.e. in this 
country; the dictum of Rowlatt, J., in Proctor v. Ryall (1928), 14 Tax 
Cas. 204, to the contrary, i.e. that “the place where the directorship was 
exercised” determined its locality was specifically disapproved. Both in 
the Court of Appeal and in the House of Lords the question of the locality 
of a directorship of a British company resident abroad, c.f. Egyptian Delta 
Land & Investment Co., Ltd. v. Todd, [1929] A.C.1, was reserved, it being 
rightly suggested, however, that in such a case the office would not be held 


to be ‘“‘within the United Kingdom.’’ A. FARNSWORTH. 


REVIEWS 


` CIRCUITS AND REFORM 


In the course of this book! of what Lord Justice MacKinnon is pleased 
modestly to describe as “‘discursive recollections,’’ the author offers the 
opinion that most books of legal reminiscences are bad; and excepts only 
from this judgment Pie Powder, by J. Alderson Foote, K.C., and As I 
Went on My Way, by A. J. Ashton, K.C. The book of Lord Justice 
MacKinnon will henceforth form a third exception. It is essentially a good 
book, full of interest for the lawyer and the discerning general reader. 

The book is primarily a record, based on journals he used to keep 
(omitting the more personal passages) of his journeys on circuit during 
the years 1924-37 as a judge of the King’s Bench. It tells of visits and 
travels to 58 out of the 61 Assize towns of England and Wales, to all the 
Assize towns, that is, with the exception of Appleby, Oakham, and Bury 
St. Edmunds. It tells in easy and familiar prose of the Assize Courts in 
which the judges sit and of the lodgings in which they stay; of the 
histories and traditions and local customs of these Courts; and of their 
architectural and antiquarian and artistic interest and merits; or other- 
wise. One may imagine the interest with which an author of known 
literary achievement and artistic taste is able to invest a journey to such 
places as Durham and York and Lincoln; Leicester and Norwich and 
Cambridge; Ipswich and Chelmsford and Lewes; Winchester and Salis- 
bury and Exeter; Oxford and Bristol and Gloucester; Warwick and 
Shrewsbury and Carnarvon; Brecon and Lancaster and Carlisle. And, 
just as the eye of the author is always attracted by any object of curious 
or artistic interest—an admirable old shop front at Lewes, the War Memo- 
rial Cloister at Winchester, the brazier and the branding-iron in the Court 
at Lancaster—so his ear is always attentive to an unusual or significant 
name or phrase—to names like Sirdifield or Mynekyme or Fachus or 
Footherape that came up in Court, to the witness who explained that he 
knew the lady well enough “to give her the seal of the day.” 

The author finds occasion also to explain the meaning of certain 


1 On Circuit, 1924-1937, by Sir Frank Douglas MacKinnon, Lord Justice of 
Appeal (Cambridge University Press, 1941). Price 18s. 


a 
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technical terms in the law: which, of two or more judges of Assize, is said 
to be “In Commission”; and how it is that a prisoner who pleaded Not 
Guilty could claim to be tried “by God and my country”; and why the 
sentence of one judge, sitting alone at Assizes, is always said to be the 
“sentence of the Court.’’ One learns a great deal, incidentally, of the history 
and organisation of the several circuits, and of the habits of counsel, and 
the meaning of a Red Bag.? 

Though the work is primarily a book of recollections, and is not written 
in advocacy of reform, the author confesses at the close that he thinks 
the circuit system is capable of reform and improvement, ‘‘chiefly to the 
end that the London litigant may be better treated than he is at present.” 
“There is,” he says, “a chronic lack of judges to try cases in London with 
reasonable dispatch, and consequently every effort should be made to 
prevent judges wasting their time in attendance on pampered provincials.”’ 
He is accordingly in favour of eliminating a number of circuit towns of 
lesser importance (especially in Wales) and of combining counties like 
Bedford and Northampton in one joint Assize. It is a modest measure of 
reform. 

The staple work of a King’s Bench Judge going circuit in our time 
consists of crime, and motor-car cases and undefended divorce. Nowhere 
does Lord Justice MacKinnon advert to the abstraction from the juris- 
diction of the Common Law Courts of all those matters having to do with 
the production and sale and delivery of milk and potatoes and pigs and 
bacon and herrings and other things that are now handled by one or other 
of the several Marketing Boards. The establishment of these Boards may 
be said to be a gain to the national economy; it can scarcely be said to be 
an aid to justice.* Alas! no more cases arising out of contracts for the 
production or sale and delivery of potatoes or of milk are now heard upon 
the Midland Circuit. 

In exchange for this ancient jurisdiction of the Common Law, the judges 
going the Circuits are now required to try an increasing number of unde- 
fended petitions for divorce, a thing wholly alien to the texture and tradi- 
tion of the Common Law. Hear Lord Justice MacKinnon about it: ‘‘The 
most trying days at Leeds were -those on which I had to deal with about 
80 undefended divorce cases. This is the only form of judicial work that 
I have always detested. And I have resented having to do it. I do not 
know if the task of doing this work on circuit had already been imposed 
on Judges of the King’s Bench by October, 1924, when I accepted a judge- 
ship. But I certainly did not realise I was to be involved in so repulsive 
and degrading a duty” (p. 112). And again: “I cannot pretend to feel 
any scruples of conscience or belief as to divorce. I have said that I think 
Mr. Justice Talbot was the greatest judge I have known. I am quite 
certain he was the truest Christian, and firmest believer. To him it was 
not merely boredom and disgust to hear divorce cases: it was pain and 
grief as well” (p. 113). Moreover, according to Lord Justice MacKinnon, 
the actual work involved in these cases ‘‘ would be degrading to the meanest 
intellect. The textbooks about divorce purport to set forth principles 


2 Among the casual surprises of the book one finds the words of the “Red 
Flag” set out in cold print at p. 96, with a parody entitled “The Red Bag” to 
follow. 

3 I have seen one of these Marketing Boards, sitting in a judicial capacity, 
with the solicitor to the Board sitting alongside the Chairman acting at one and 
the same time as prosecuting counsel and as legal advisér to the Board ! 
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that are said to have been laid down, e.g. as to the exercise of judicial 
discretion in favour of a petitioner. . . . I have never been able to discover 
that there really are any principles at all.. . . So I used to sit in savage 
boredom, listening to the sordid stories. I cannot conceive why these 
cases cannot be heard in the County Court, and by its Registrar: In fact, 
they would not tax the powers of the stupidest man who was ever an 
acting-deputy-Registrar of a County Court.’ 

Not every one will agree with this judgment. None of the regular 
practitioners in the Divorce Court will agree with it; and none, I imagine, 
of the Judges of the Probate and Divorce Division, whose common complaint 
is that their brethren of the King’s Bench Division, in handling divorce 
suits on circuit, show too little appreciation of the technical and legal 
issues that arise, and are all too light-hearted in their way of dealing with 
marriage and divorce. On either view there would seem to be good reason 
to transfer the jurisdiction in these cases away from the King’s Bench; 
perhaps to specially appointed Commissioners with some experience of the 
Divorce Registry, and the Divorce Division. The institution of marriage 
is the source of life of the Commonwealth; its making and its dissolution 
(or annulment) ought obviously to be gravely and reverently considered. 
Some of the leading practitioners in divorce are of opinion on public 
grounds that it ought to be more difficult to make a marriage; others are 
of opinion that it ought to be more difficult to break a marriage. In the 
common view nowadays each of the spouses is entitled at will to give the 
other “‘his (or her) freedom.” But if, in deference to the views of judges 
like Sir Frank MacKinnon and the late Mr. Justice Talbot, the duty to 
try undefended divorce cases is removed from the Judges of the King’s 
Bench Division, what remains for them to do on circuit? A diminishing 
number of ‘‘running-down”’ cases (now that the petrol ration is reduced) ; 
and an increasing number of cases of crime. 

The fact is that the rise of the Marketing Boards and other monopolies, 
and the assumption of a good deal of judicial and quasi-judicial work by 
officials of Departments (like the Ministry of Health and the Ministry of 
Transport), who hold a public inquiry and make a secret report to the 
Minister, is likely to lead in time to the problem of what to do, in matters 
of civil jurisdiction. with the King’s Bench Judges. The modern worship 
of the State is scarcely consistent with the maintenance in their integrity 
of the traditions, and the institutions, of the Common Law. 


RICHARD O’SULLIVAN. 


THE ADOLESCENT CRIMINAL. A Medico-sociological Study of 4,000 
Male Adolescents. By W. Norwoop East, in collaboration with 
Percy Stocks and H. T. P. Younc. With Foreword by SIR 
ALEXANDER MAXWELL. London, J. & A. Churchill, Ltd. 1942. 
Pp. 327. 112 Tables. Price, 45s. 


Like Juvenile Delinquents Grown Up, reviewed in an earlier issue 
(Vol. V, p. 273), this book is the result of a criminological inquiry of a 
mainly statistical character, carried out by a large team of research 
workers. Apart from this similarity, however, there are important differ- 
ences between the two works. Whereas the Glueck study was of a private 
nature, the present book may be classified as semi-official. Like Dr. 


4 Other King’s Bench Judges have unkindly suggested that decrees in these 
undefended cases should be granted by the Post Office, in exchange for stamps. 
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Charles Goring’s The English Convict, almost thirty years earlier, the 
inquiry was carried out under the auspices of H.M. Prison Commission for 
England and ‘Wales, of which the author has been, for many years, a very 
distinguished member. Whereas the principal aim of the Gluecks was to 
study the life histories of their group over a long period-of years, Dr. East 
is, like Goring before him, for the time being mainly concerned with one 
stage in the offender’s career.” 

The author has had the benefit of the advice of Mr. Alec Paterson, 
the Prison Commissioner in charge of the Borstal institutions. On the 
statistical side he has been assisted by Dr. Percy Stocks, medical statis- 
tician, General Register Office; on the medical side by Dr. H. T. P. Young, 
senior medical officer at Wormwood Scrubs Prison, and several other 
prison medical officers; in the collection of-social case histories by the 
group of women visitors at Wormwood Scrubs. The direction of the 
inquiry, however, has throughout been in his hands. Four thousand lads 
from London and surroundings, between 16 and 2v years of age, detained 
at Wormwood Scrubs Boys’ Prison between 1930 and 1937 before being 
transferred to one of the Borstal institutions, represented the human 
material. No girls were included, nor had the investigators any control 
group cases at their disposal. The inquiry is of the factor analysis type, 
excluding full individual case histories. Hereditary and familial, environ- 
mental, physical, mental, and personality characteristics have been 
analysed and tabulated with unsurpassable thoroughness. Within the 
group, first offenders have been contrasted with recidiv.sts, offenders 
against property with sexual offenders and others. By way of introduction 
to each chapter, the literature on the subject in question is briefly sum- 
marised, and wherever available the corresponding information regarding 
the general population is quoted. We are thus given an illuminating 
picture of the special type of adolescent offender who is found in Borstal 
institutions. While, owing to the absence of a control group, no definite 
statements on the causal factors of adolescent criminality can. be expected, 
many probable correlationships have been discovered and many results 
of previous investigators confirmed. To some extent, comparisons between 
first offenders and recidivists, or differentiations according to the type of 
offence, compensate for the lack of a special contro] group, and in a few 
cases existing material for the general population could be used for control 
purposes, “There was no tendency for lads convicted of crime to differ 
in stature from the general population’ of artisan town dwellers of the 
same ages,” as studied by the Industrial Health Research Board before the 
war. As the author rightly stresses, negative findings may also have their 
significance, as for instance the fact that no relationship could be estab- 
lished between recidivism and stature. This is not in agreement with 
Goring’s findings, and the author suggests that, as Goring’s investigation 
was made before the Mental Deficiency Act of 1913, a considerable number 
of feebleminded persons may have been among his 3,000 convicts, whereas 
the corresponding figure for the 4,000 Borstal boys was only 125. The 
difference in mental standards may explain certain differences in physique. 
The information given on the physical and mental family histories is 
particularly useful because it is mostly omitted from investigations of this 
kind. There is an interesting Table on the effect of previous peno-correc- 
tional treatment, which shows that among lads with one previous conviction 
42 per cent, and among lads with three or more convictions even 62 per 
cent, had remained apparently unaffected by their peno-correctional 
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experiences, and that 47 of the former but only 20 per cent of the latter 
group had been trying to co-operate. Otherwise, the inquiry was not 
concerned with questions of treatment. 

In a thoughtful concluding chapter, however, an outline is given of 
the author’s views on the future aims of penal reform, especially in con- 
nexion with psychologjcal treatment. Dr. East can claim to be one of the 
pioneers in this field. It was under his direction as Medical Commissioner 
of Prisons that the first official experiments were made before the war at 
Wormwood Scrubs Prison, and his cautious views on the subject deserve 
every consideration. He rightly stresses the dangers that may arise from 
an indiscriminate application of the ‘‘overworked modern term ‘psycho- 
path’. . . over-simplification in diagnosis on the one hand and undue 
complexity on the other tend to obscure the necessity for further research. 

Research beyond the region of mental disease is necessary if our 
understanding of instinctive criminal activity is to become more precise. 
_. . For example, it may show that perverse aggressive and acquisitive 
conduct, like perverse sexual conduct, is variable in form and causation, 
and is based upon a special type of personality which is to a large extent 
unaffected by ordinary penal methods.”’ Such research will have to be 
done in a special institution where not only abnormal but also certain 
normal types of offenders could be studied under suitable conditions. The 
need for such an institution, forcefully stressed in the author’s and Dr. de 
Hubert’s pre-war Report on The Psychological Treatment of Crime is 
fully borne out by the results of the present inquiry. The painstaking 
work of the author and his collaborators has laid valuable foundations 
for the research centre of the future. 

H. M. 


THE CZECHO-SLOVAK YEAR BOOK OF INTERNATIONAL LAW. 
Edited by W. V. Benes, A. DRUCKER, and E. TABORSKY. Published 
under, the auspices of the Czecho-Slovak Branch of the I.L.A. 
Pp. 236. Price 8s. 6d. 


It is a striking commentary on the interest in the science of international 
law which is maintained by some of our Allies that, while the British 
Year Book of International Law has not been published during the war, 
the Czecho-Slovak jurists in this country have contrived to bring out a 
Year Book: and have produced a very valuable collection of studies. 
They have enlisted the help of some of our leading jurists, Professors 
Brierly, Keeton, and Berriedale Keith, and they have also obtained articles 
from Professor René Cassin of the Fighting French Council and from 
Dr. Schwarzenberger. But the bulk of the matter has been written by 
Czech authorities, and deals particularly with questions of international 
law raised by the special position of Czecho-Slovakia and by the presence 
in England of the Allied Governments, of Allied Forces, and of Allied ships. 

The Year Book is the continuation of the first Czecho-Slovak scientific 
review which was dedicated to international law, and was the organ of the 
Association for International Law in the Charles University in Prague. 
The editors note in their modest and moving introduction that the Year 
Book appeared at the time when the peoples in the neighbouring states 
were turning away from international law as the means of guaranteeing 
human justice, peace, and happiness. Czecho-Slovakia was the bastion in 
Central Europe not only of democracy, but of international collaboration. 
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And jurists who found refuge in this country considered it their duty to 
reinstitute their review on the free soil of the United Kingdom as a means 
of fulfilling their obligation to that University which has been brutally 
suppressed. 

The first article is by the President of the Czecho-Slovak Republic, 
Dr. E. Benes, who writes on the rights of man and international law. He 
stresses that in the New Order provision must be fnade for fundamental 
political rights of a collective character, including those of the economic 
and social relations, such as the rights and duties respecting work and a 
minimum income. Two of the editors contribute articles, Dr. Taborsky 
on “International Law in Relation to ‘Munich’ and the Vienna Arbitra- 
tion,” in which he has no difficulty in showing that the treaties of 1938 ` 
have no validity, and Dr. Drucker on the legislation of the Allied Powers 
in the United Kingdom, which is amazingly varied. Another article which 
is most informing on a similar subject is by Dr. Schwelb on the jurisdiction 
in Great Britain over the members of the Allied Forces. 

The more theoretical aspects of international law are dealt with by 
Professor Prochazka, who writes on the Czecho-Slovak philosophy of law, 
and Professor Brierly, whose theme is law, justice, and war. Besides the 
articles the Year Book contains a full report of the case of Re N. Amand, 
the habeas corpus application in respect of the Dutchman charged with 
desertion from the Dutch forces; and notes on the constitutional position 
of the Czecho-Slovak President in exile, together with the principal docu- 
ments concerning the recognition of his Government in this country. 
It includes also a learned examination of the Allied Powers Maritime Courts 
Act, 1941, and of the Diplomatic Privileges Extension Act, 1941. And 
finally it contains a number of reviews of books on international law. All 
the articles and notes are in English; and in clear English. The book will 
be invaluable to international and constitutional lawyers of all countries. 


NORMAN BENTWICH. 


PUBLICATIONS RECEIVED 
THE RECOGNITION OF AMERICAN ARRANGEMENTS ABROAD. By 


Kurt H. NADELMANN. Reprinted from University of Pennsylvania 
Law Review, Vol. go, No. 7. 28 pp. 
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MONOPOLY AND THE LAW 


AN ECONOMIST’S REFLECTIONS ON THE CROFTER CASE* 


, . I 
OW far apart economists and judges have travelled in their attitudes 
to monopoly : that is one’s most striking impression on reading the 
‘judgments in this case.1 There was not always this difference of 
view. The early judges abhorred monopoly no less than does the economist ; 
where the modern judge smiles beatifically they grew apoplectic. The early 
history of the common law shows no favour to trade combinations. In 
the earliest of these cases, ‘R. v. Journeymen Tailors of Cambridge,” the 


_. defendants ‘were*convicted for criminal conspiracy, the court stressing 


that this was an offence at common law. This view of trade combinations 
continued to be expressed for at least a century and a half. Lord Mansfield 
- stated it quite plainly i in R. v. Eccles’— 


“ Persons- in possession of any articles of trade may sell‘them at 
such prices as they individually may please, but if they confederate 
and agree not to sell them under certain prices, it is conspiracy.” 

So also in R. v. Mawbey,3 R. v. Hammond? R. v. Bykerdike, 6 R. v. Rowlands,” 


Hilton v. Eckersley, and R. v. Druitt? though the decision did not always 
turn on the point, judges went out of their way to make it plain that 


1 Crofter Hand Woven Harris Tweed. Co., Ltd. v. Veitch and Another, [1942] 
1 All E.R. 142. 


2 (1721), f Mod. ro. 5 (1799), 2 Esp. 719. 

3 (1783), I Leach 274. € (1832), I Moo. & R. 179 
4 (1796), O T.R. 619. 7 (1851), 17.0.B. 671. 

8 (1855),6 E. & B. 47; dicta of i ps , 

? (1867), 10 Cox 592. ~ 


* This article should be read as an economist’s supplement to the legal discus- 
sion in Dr. Friedmann’s article, published in the last issue (6 M.L.R. 1). The 
_ latter should be compared for the facts of the Harris Tweed case and other 

. British cases.—Ep. 
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trade combinations were a criminal conspiracy at common law. We know 
that at least some would-be conspirators were accordingly deterred; for 
when in 1852 the booksellers were contemplating a price-fixing association, 
and asked Lord Campbell’s opinion, they disbanded themselves on his 
advising that such an association would render them liable to prosecution 
for criminal conspiracy. '° 2 

This position has now been abandoned. As early as 1815 pressure 
from trade conspirators for recognition of their agreements began to have 
its weight with some of the judges. In the criminal division they had 
little hesitation in pronouncing against conspiracies, because they wanted 
to leave no loophole for trade unions; in the civil division cases affected 
mainly business men’s agreements, and the civil courts had begun to accept 
conspiracies between business men while the criminal courts were still 
rejecting conspiracies between their workers. As the legislature gradually 
extended its protection to trade unions, the urgency of declaring against 
trade conspiracies seemed to diminish.) By the last decade of the nine- 
teenth century the capitulation was complete. The Mogul case!* is the 
decisive watershed. Since that case, English judges have decided that 
business men! are to be free to enter into whatever combinations are 
necessary for the protection and advancement of their private trade 
interests. The public interest, on which the prohibition of conspiracy 
had rested, has been dethroned from its original place as the deciding 
factor. Lord Esher’s last stand in the Mogul case, affirming the combina- 
tion to be unlawful as against public policy, was not supported by his 
colleagues in the Appeal Court or by his superiors in the Lords. In the 
criminal courts no common law prosecution for trade conspiracy could 
now succeed. In actions in tort, Lord Cave’s two propositions— 


‘“‘(r) A combination of two or more persons wilfully to injure a 
man in his trade is unlawful and, if it results in damage to him, is 
actionable. (2) If the real purpose of the combination is, not to injure 
another, but to forward or defend the trade of those who enter into 
it, then no wrong is committed and no action will lie, although damage 
to another ensues ”14 


will exculpate a combination for almost anything it is likely to do. And 
in the law of contract, practically all their agreements will receive the 
enforcement of the courts. Public policy is still occasionally mentioned, 
but how little consideration it receives can be judged from the observation 
of the Judicial Committee of the Privy Council in Attorney-General of 
Australia v. Adelaide Steamship Company® that— 


“Their Lordships are not aware of any case in which a restraint, 
though reasonable in the interests of the parties, has been held 
unenforceable because it involved some injury to the public.” 


10 Plant, M., The English Book Trade, p. 439. 

11 Up to 1875 the decisions accepting conspiracies were Hearn v. Griffin (1815), 
2 Chitty 407; Wickens v. Evans (1830), 3 Y. & J. 318; R. v. Selsby (1847), 
5 Cox 495; Shrewsbury and Birmingham Railway Company v. London & North 
Western Railway Company (1851), 21 L.J.Q.B. 89; and Hare v. London & North 
Western Railway Company (1861), 2. J. & H. 80. 

12 [1892] A.C. 25. 

13 They had still not finally decided how much protection to give to workmen’s 
combinations (Quinn v. Leathem, [1901] A.C. 495), or to co-operatives (McEIli- 
strim v. Ballymacelligott Co-operative and Dairy Society, [1919] A.C. 548). 

14 Sorrel v. Smith, [1925] A.C., at p. 712. 

18 (1913) A.C. 781. 
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The Crofter case reveals how far we have now been led. We knew 
before that a combine could charge whatever prices it saw fit and hold 
the public to ransom without interference from the courts. We knew that 
the court would help it discipline its members by compelling them to obey 
its rules, however anti-social those rules might seem. We knew that it 
was free to ruin any outside trader who did not accept its dictates. Now 
we discover new freedoms. Business men seeking to advance their private 
trade interests may not only combine with each other, but also bring 
their workers into the scheme, and promise them part of the swag; even 
this was hardly in doubt after the decision in Reynolds v. Shipping Federa- 
tion, Lid Now we know that they may use not only their own workers, 
but workers in any other industry who happen to belong to the same 
union. The trader or manufacturer who wishes to keep outside the 
conspiracy may find himself boycotted by every worker in his district. 
The householder who prefers Danish bacon to British may find that, at 
the behest of British farmers, the agricultural workers have persuaded the 
transport workers not to take him to his office, the laundry workers not 
to wash his clothes, the shop assistants not to sell to him, and so on, 
provided that they all belong to the same general union. 


II 


Why did the judges go back on their original opinion? It is easy, if 
disrespectful, to picture them as pawns of the capitalist class, serving their 
masters’ wishes even at the cost of the public good; easy, but not adequate. 
_ Doubtless some judges, consciously or unconsciously, have acted in the 
light of their inner conviction that the business man is the pillar of society 
and that law must serve and protect his ends. But the language to which 
they give expression is far more subtle than this. Most of the judgments 
‘ which most strongly support combination are also those which in the 
strongest language insist on the freedom of the individual to trade on 
whatsoever terms he please. What has happened is a confusion of the 
different meanings of a single phrase. The free trade economists were 
clear enough what they meant by freedom of trade; to them it meant 
the absence of restraints on prices, emanating whether from government 
or from private agreement, whether directly by price-fixing, or indirectly 
by curtailment of supplies. To them freedom meant freedom to enter 
the market and sell; not freedom to prevent others from so doing; or 
„even freedom to barter away one’s right of entry (of which the freedom 
to sell oneself into slavery is only the most extreme form). The judges 
confused these freedoms; have chosen to support the second and third, 
and therefore have become powerful agents in restraining the first. Some 
may have done this with a deliberate desire to advance the interests of 
their friends and heroes in the world of big business; most seem merely 
to have been confused; finding themselves called to deliver judgments 
on subjects they were never equipped to understand, they threw in their 
lot with what appeared to them to be the most modern developments. 
We must remember the atmosphere in which these cases are tried; though 
the decision is supposed to rest on what is or is not in the public interest, 
the courts admit no evidence on public policy. 


“The question whether a restraint of trade is reasonable either in 
the interest of the parties or interest of the public is a question for the 


16 [1924] 1 Ch. 28. 
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court, to be determined after construing the contract and the circum- 
stances existing when it was made. It is really a question of public 
policy and not a question of fact upon which evidence of the actual 
or probable consequences, if the contract be carried into effect, is 
admissible,’’!” 


As Lord Bramwell commented— o 


‘‘No evidence is given in these public policy cases. The tribunal 
is to say, as a matter of law, that the thing is against public policy 
and void. How can the judge do that without any evidence as to its 
effect and consequences ? ’’18 


He is left to work things out for himself from first principles, never having 
been trained to analyse such economic problems, and it is not surprising 
that he has gone astray. 

Nevertheless, the line of reasoning which began as a defence of freedom 
has not been content to stay there. By degrees judges came out more and 
more openly as opponents of competition and supporters of monopoly 
as a way of life for Britain. There is a long line of dicta from the days 
of Ellenborough, C.J., who upheld a price-fixing agreement on the 
ground that— 


“this is merely a convenient mode of arranging two concerns which 
might otherwise ruin each other,’’!® 


to modern times, when Lord Haldane calmly assures us— 


“ Unquestionably the combination in question was one the purpose 
of which was to regulate supply and keep up prices. But an ill-regulated 
supply and unremunerative prices may, in point of fact, be disadvan- 
tageous to the public. Such a state of things may, if it is not controlled, 
drive manufacturers out of business, or lower wages, and so cause 
unemployment and labour disturbance.’’*° 


And Scrutton, L.J., says— 


“In view of the fluctuating character of the yearly supply of hops 
I see nothing unreasonable in hop-growers combining to secure a steady 
and profitable price, by eliminating competition amongst themselves, 
and putting the marketing in the hands of one agent, with full power 
to fix prices and hold up supplies, the benefit and loss being divided 
amongst the members.’’?1 


These judges do not merely say that they have no legal power to suppress 
monopoly; they go rather out of their way to make it clear that they 
consider monopoly to be in the public interest. . 
Judges are not unique in holding this view. The fervent belief in the 
virtues of competition which characterised the Britain of pre-1914 has 
died. The man in the street, no less than his rulers, has come to believe 
that competition is outmoded and anti-social, and that its speedy replace- 
ment serves the common weal. We have to decide whether this belief is 
justified or not. If it is acceptable, the judges are to be congratulated for 
being among the first to recognise a great truth. If it is rejected, a whole 


17 Lord Parker in the Adelaide case (supra), at p. 797. 

18 In the Mogul case (supra), at p. 45. 

19 Hearn v. Griffin (1815 (supra), at p. 407. 

20 North Western Salt Co. v. Electrolytic Alkali Co., Lid., [1914] A.C. 467. 
"1 English Hopgrowers, Lid. v. Dering, [1928] 2 K.B. 174. l 
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programme of legislative reform is needed to cope with the mischief they 


` have done. 


r 


_ It is easy to show how fallacious are : some of the arguments used in_ 
support of monopoly. Simplest of all is the fallacy that because monopoly 
behefits some, therefore it benefits all. Even learned judges have succumbed 
to this; it is implicit in the three passages just quoted; here again is 
Lawrence, L.J., arguing that the public is not injured if it is asked to’ 
pay more— ; 
“Moreover, even in such a case, the mere intention to raise prices 
would not establish a case of injury to the public ; it would still have 
- to be proved that the intention was to raise prices to an unreasonable 
extent; for no such intention would be inferred, the reason being 
that prima facie it would be highly improbable that the seller in his 
own interest would want to fix unreasonable prices.” ?? 


. The fact is that any increase in price makes the consuming public poorer, 


since it now has less money to spend.on other things. As Adam Smith 
wrote in a classic passage, as long’ ago as 1776— 


_ The interest of the dealers, however, in any-particular branch of 
trade or manufactures, is always in some respects different from, and 
even opposite to, that of the public. To widen the market and to narrow 
the competition, is always the interest of the dealers. To widen the 
market may frequently be agreeable enough to the interest of the 
public; but to narrow the competition must always be against it, and 
can serve only to enable the dealers, by raising their profits above 
what they would naturally be, to levy, for their own benefit, an absurd 
tax upon the rest of their fellow citizens. The proposal of any new 
law or regulation of commerce which comes from this order, ought 
always to “be listened to with great precaution, and ought never to be 
adopted till after having been long and carefully examined, not only 
with the most scrupulous, but’ with the most suspicious attention. It 
comes from an order of.men, whose interest is never exactly the same 

with that of the public, who have generally an interest to deceive and 
even to oppress the public, and who accordingly have, upon’ many 
occasions, both deceived and oppressed it.’’” 


This is advice that every judge should take to heart. 

There are, however, more subtle -fallacies. One is that monopoly 
substitutes order and co-operation’ for chaos and antagonism. The view 
that there is no order in a competitive system appeals to those who, 
because they cannot-actually see the wheels turning round, cannot realise 


- that there are nevertheless powerful controls which operate it, to make 


it serve the consumer. Indeed, thé’ true meaning of “to compete” is “to 
offer the public a substitute”; to serve the will of the market is the 
essence of competition. It involves antagonism in the sense that it allows 
the’man in the street freedom to oppose business men. to each other; 

_to choose what‘he shall have and who shall serve it to him. Business men 
‘ dislike this: it forces them to be efficient, and to be moderate in their 
“ prices. ‘They see that by co-operating with each other they can take away 
from the man in the street his only means of subordinating them to his 
will—his freedom to choose between them, which compels them to seek 
his fayours. Competition ended, the masses must take what their masters 


22 Palmolive Co. (of England) v. Freedman, [1928] 1 Ch. 264. 
28 an Wealth of Nations (Cannan’ s Edition), Vol I, p. 250. 
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allow them. Competition has given way to co-operation if you like, but 
it is only co-operation between the few for the enslavement of the many. 

Does not monopoly, however, reduce the insecurity of the economic 
system? Did not excessive competition characterise those two terrible 
decades from 1920, when the fear of unemployment hung like a cloud 
over millions of lives, and its reality broke so many thousands? Monopoly 
does, indeed, bring security for the few who are inside it; Lord Haldane 
is quite right to say that in its absence prices in some industries would 
fall: what he forgets is that the money the public saves in this way it 
can spend on buying the goods of other industries, thus increasing employ- 
ment there. Competition cannot cause a slump. Neither can monopoly 
either prevent slumps or cure them. It transfers income from poor to 
rich, and therefore, if anything, reduces employment by withdrawing 
money from those who would spend it and keep the wheels of industry 
turning, to those who characteristically save most. It is a complete fallacy 
to believe that competition causes the standard of living to be lowered; 
exactly the opposite is true.*4 The lean years were associated with competi- 
tion, but competition was not their cause. Men swallow the fallacy because 
they associate slumps with low prices, and booms with high prices. 
Monopoly may keep prices stable, and may keep them high, but in doing 
so merely makes some richer and others poorer. There is a world of 
difference between high prices due to monopoly and high prices due to 
the great demand of men in employment in prosperous times. We cannot 
stabilise the demand, the employment and the prosperity simply by 
stabilising the prices. 

All these are the fallacies which have helped to make monopoly accept- 
able to plain men no less than to judges. To dispose of them is not, however, 
to destroy the whole case, for there remains one powerful argument, which 
exceeds them all. The impressive performance of monopoly is its technical 
achievement. We.think of monopolists as owners of large factories working . 
on a tremendous scale with wonderful machines with which workers can 
do in a day what others do in months. There is no doubt that there are 
industries where the economies of large-scale production are great, and 
where large monopolistic concerns are therefore able to produce more 
cheaply than small competitive establishments. This is beyond question; 
and so is its corollary that any law which tried to make the emergence 
of these concerns impossible would be a handicap to economic progress. 

But what has this to do with trade combinations? We fall into error 
unless we distinguish sharply between the kind of monopoly where one 
firm by its size dominates the market, and that other kind where a number 
of firms enter into agreement to restrict output and maintain prices. The 
former may be associated with economies of large scale production; the 
latter is not. In the sort of arrangement which is typified by the facts 
in the Mogul case, the Adelaide case, the Salt case, the Motor Trade 
Association cases,* or in Joseph Evans v. Heathcote, there is no increase 


24 If the monopoly is in an export trade it may be in a position to raise the 
standard of living at home by exploiting the foreign consumer; but few export - 
industries are able to do this since in foreign markets they usually have to face 
the competition of other foreign exporters. A monopoly in an export industry 
usually exploits rather the domestic consumer, 

25 Ware & De Freville, Ltd. v. Motor Trade Association, [1921] 3 K.B. 40; 
Hardie & Lane, Ltd. v. Chilton, [1928] 2 K.B. 306; and Thorne v. Motor Trade 
Association, [1937] A.C. 797, overruling R. v. Denyer, [1926] 2 K.B. 258. 

2 [1915] 1 K.B. 418. 
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in productive efficiency. There may be some small economies in selling 
costs; but in so far as they result from diminishing the buyer’s freedom 
of choice, they are not necessarily desirable; and they are in any case 
usually swamped by the loss of efficiency on the productive side. For a 
trade combination usually reduces productive efficiency, and this not 
merely because the stjmulus to efficiency, competition, is removed. The 
whole raison d'être of such a combination is usually to prevent the firms 
with low costs from bringing prices down to the detriment of those with 
high costs; it usually allocates quotas, preventing the expansion of the 
low-cost firms, and enabling the inefficient to continue in production. It 
is a device which simultaneously robs the public and protects the inefficient. 
Whatever there may be to say in favour of the large firm, there is nothing 
to be said in favour of trade combinations. However well meaning the 
judges may have been, they opened a door which could result only in the 
public detriment. 


III 


So much for trade combinations; what of that other form of monopoly 
where a firm by its size-comes to dominate the market? 

It is true that the emergence of such giants sometimes results in 
increased efficiency; but we must not too easily be deceived. In the first 
place, we must not conclude that the desirable pattern for all industry is 
necessarily the industrial giant. The fact is that the economies of large 
scale production are greater in some industries than in others. Pig iron is 
most efficiently produced on a large scale; specialised steels are as cheaply 
produced by the small firm. The assembly of motor cars calls for large 
factories; the manufacture of most of the parts to be assembled is 
efficiently done on a small scale. To run a regular liner service in shipping 
demands size; tramp shipping is easily done with very limited funds. 
The number of cases in which large firms are notably more efficient than 
small is not in fact great; over most of industry the small firm can produce 
as cheaply as the large. Technical economies are not so great as is sup- 
posed; very many large firms are using the same machines as small ones; 
only they are using more of them. And even where there are technical 
economies they may well be offset by the administrative difficulties 
involved in trying to co-ordinate the activities of a large concern, and to 
minimise the ever-present risk of bureaucratic inflexibility. In most 
industries, then, large scale confers no economies; in these monopoly 
has nothing to offer which competition would not be much more likely 
to secure. 

Secondly, we must not lightly assume that all firms which grow in 
size are to be welcomed as torch-bearers of efficiency; nothing of the sort. 
This would only be the case if efficiency were the sole basis of expansion. 
But the fact is that many inefficient firms are able to grow by taking 
advantage of defects in. our social organisation. A firm which has grown 
because it produces cheaply is to be welcomed; but a firm which has grown 
solely because it has bought up all the deposits of some essential mineral 
used by its industry, or all the outlets which the State will license, as in 
the case of breweries, or all the essential patents; or a firm which has 
grown by using financial strength to strangle its competitors—such a firm 
is not necessarily deserving of praise. Monopoly is too great a source of 
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power for us to accept its emergence save on grounds of the strictest 
purity. As the late Professor Allyn Young has written— 


“Most of the more weighty discussion of the economic advantages 
of monopoly have to do with the effect of monopoly upon the aggregate 
production of wealth measured in terms either of subjective satisfaction 
or of objective commodity units. Even from this point of view the 
case for monopoly is exceedingly dubious, and at best, has a validity 
that is restricted and conditioned in many ways. Moreover, such 
considerations are relatively unimportant compared with matters like 
the effect of monopoly upon distribution, upon the scope for individual 
initiative, upon economic opportunity in general, and upon a host of 
social and political relations. In short, it is a question less of the 
relative ‘economy’ of monopoly or competition than of the kind of 
economic organisation best calculated to give us the kind of society 
we want. Until our general social ideals are radically changed, it will 
take more than economic analysis to prove that it would be sound 
public policy to permit monopoly in that part of the industrial field 
where competition is possible.” ?7 


On the purely economic issues most monopolists hasten to assure us that 
they intend to keep their undertakings up to the highest pitch of efficiency, 
and that they will not use their power to exploit the public. But the issue 
of monopoly is not just a question of whether prices are to be high or low, 
and output large or small, important as these matters are in a world as 
poor as ours still is. It is even more a question of opportunity. The 
spread of monopoly is the spread of privilege; opportunity is denied to 
those who are outside the ring. In nineteenth-century Britain, men with 
initiative could rise in industry; in the twentieth century they are 
locked out, unless they are the sons or favourites of the industrial barons 
who have assumed control over the country’s major industries. A new 
hereditary industrial aristocracy has replaced the old hereditary landed 
aristocracy; and the brief vision of democracy which early capitalism 
seemed to be bringing in the nineteenth century has vanished. The rise 
of monopoly has meant a concentration of control over great aggregations 
of wealth in the hands of a few men; in nvarly every British industry 
one man or two, in his own name or that of the ring he represents, can 
take decisions which may plunge thousands into unemployment, put prices 
beyond the range of thousands more, suppress new inventions, or ruin 
all the carefully laid plans of some local authority. The power they possess 
may be well exercised, but it is arbitrary power. In the nineteenth century 
we learnt to reject power over society without control by society in the 
political field; the twentieth is teaching that it is no less vicious in the 
economic field. 

Let us therefore examine more closely some of the steps on which a 
firm may climb to power without necessarily being efficient. They are not 
all associated with defects in the law. Thus one of these steps is the 
superior financial facilities available to large firms. The situation is not 
as bad here as it is in the United States of America. There big business 
and banking are indissolubly linked, and denial of finance a major means 
of strangling the small firm. In this country banks are more closely 
confined to short term finance; firms are not dependent on them for 


27 “The Sherman Act and the New Anti-trust Legislation,” Journal of 
. Political Economy, Vol. XXIII (1915), p. 214. 
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capital; and their power to strangle is much less. But the small firm does 
meet unnecessary difficulties in raising capital, compared with the facilities 
available to large firms. The Macmillan Committee recommended in 1931 
that this situation should be remedied. If there were adequate sources of 
finance for small firms, such as a government financial corporation might 
provide, they would keep alive more easily, and the big firm would not 
so easily gobble them up. Another device for rising to power is mass 
advertising. It is not a very secure method, since advertised products 
compete with one another, and have in addition to face the competition 
of unadvertised products bought by those members of the public who, 
for a guarantee of quality, rely more on the advice of their regular retailer 
than on what they read in newspaper advertisements. Advertising is the 
reason for the existence of some large firms, but the case against it does 
not rest primarily on its role as a source of monopoly power. Rather does 
it rest on the fact that it does not seem to serve any social purpose useful 
enough to justify the {100,000,000 a year spent on it. Proposals to confine 
advertising to trade periodicals certainly deserve sympathetic hearing. 
Turn, however, to the defects in the law which aid would-be mono- 
polists. The first of these is in the patent law. The theory underlying 
the grant of the patent privilege is that it is a reward for the inventor: 
he is entitled for a number of years to a royalty on any use of his invention. 
In fact, however, the existing patent law confers a privilege not only on 
the inventor, but also on the user. A firm may buy the patent, and with 
it the right to exclude all other firms from using the invention, however 
willing they may be to pay the inventor his royalty. Thus a rich firm 
can buy up all the most essential inventions in its industry and dominate 
the market; those inventions which challenge its invested capital it may 
suppress. Reform this situation, and a number of monopolies would 
dissolve. Make all patents “licence of right,” giving any firm the right 
to use the invention on paying a royalty to the inventor. This might 
mean that some doubtful inventions would not be tried out on a commercial 
scale, since no firm would sink money in the experiment unless assured 
that only it would benefit; but this is not likely to be common, and any 
social loss through this source would be more than compensated by ending 
a system under which valuable inventions are suppressed and delayed, 
and others used to exploit the public. The Patent Acts have tried to 
prevent the abuse of patents by giving special powers to the Comptroller 
of Patents; but experience shows that large abuses call for drastic remedies. 
A second defect is that the law permits boycotts and insistence on 
exclusive dealing. If strong enough, a firm may use a boycott to kill a 
rival, either by threatening its customers, or by threatening its suppliers. 
An example of the former is the Shoe Machinery case, where the firm 
insisted on exclusive dealing, penalising customers who wanted to do part 
of their business with its rivals. The courts have not been presented with 
a case illustrating the use of boycotts on supplies by a single firm, though 
there are many cases of its use by trade combinations, as in Sorrel's case 
and the Motor Trade Association cases. Could there be any clearer example 
of an attempt to restrain trade than the use of the boycott? Yet the 
Privy Council dismissed the Shoe Machinery case on the ground that— 


“By virtue of the privilege which the law secures to all traders, 
namely that they shall be left free to conduct their own trade in the 


3% United Shoe Machinery Co. v. Brunet, [1909] A.C. 330. 
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manner which they deem best for their own interests, so long as that 
manner is not in itself illegal, the respondents are at liberty to hire 
or not to hire the appellants’ machines as they choose, irrespective 
altogether of the injury their refusal to deal may inflict on others. The 
same privilege entitles the appellants to dispose of the products they 
. manufacture on any terms not in themselves illegal, or not to dispose 


of their products at all, as they may deem best in their own interest. , 


irrespective of like consequences. This privilege is indeed the very 
essence of that freedom of trade in the name and in the interest of 
which the respondents claim to escape from the obligations of their 
contracts,” 2 


Is not this passage of the very essence of that confusion between freedom 
to trade, freedom to restrain trade, and freedom to dispose of one’s own 
freedom to trade, to which the judges have proved so prone? And the 
cases where firms have got suppliers to withhold supplies from a rival, 
instead of being discussed in terms of the desirability or otherwise of this 
form of restraint of trade, have been made, by some peculiar legal quirk, 
to hang on the test of conspiracy; curious exercises have been made. to 
show why a boycott engineered by two in combination is worse than a 
boycott engineered by one giant—the judgments explaining away Quinn v. 
Leathem and justifying Allen v. Flood would make amusing reading were 
they not so tragic—and after all this the offenders have got away on the 
ground that their conspiracy was only to promote legitimate trade interests. 
There was, indeed, some point in the question whether the restraint 
involved in tying a customer or supplier to a particular firm is an unreason- 
able restraint. If X contracts to serve as Y’s secretary for a year, and to 
serve no other person during that time, or if A agrees to sell all his output 
to B, there is a restraint on the freedoms of X and A to’enter their respective 
markets. But it is not necessarily an undesirable restraint. It becomes 
such only in the hands of a monopolist, for he alone can use it as a device 
for strangling rivals. The law might well permit such contracts.to firms 
which cannot exploit them, while denying them to others in a monopolistic 
position. The attempt to apply this principle to one kind of monopolist, 
the possessor of a patent, failed because when the Bill passed from the 
House of Commons to the House of Lords, their Lordships so mutilated 
the relevant section as to render it practically useless. What we need 
now is a well-drafted clause applying to all monopolists. 

A third defect in the law is that it permits price discrimination. 
Would-be monopolists flourish by extorting special prices and rebates 
from their suppliers to the detriment of smaller rivals; and they conquer 
small markets often by temporarily lowering the price there until the local 
firm is driven out of business; the use of “fighting ships” in the Mogul 
case was an example of this. Price discrimination is another device which, 
though harmless in the hands of small firms, can be deadly in the hands of 
monopolists, Parliament has recognised this, and in most cases where it 
creates monopoly it controls price discrimination—on the railways, in 
electricity supply and in the hands of other public utilities. What is lack- 
ing is the realisation that monopolies which do not emerge with Parlia- 
mentary backing are even worse than those which do, and that therefore 
their actions need even greater control. 

These defects in the law all point in one direction. If it is accepted 


29 Tbid., at pp. 342-3. 
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that the giant concern can only be tolerated where its size is based on 
efficiency, and that monopoly on any other basis is bad, then it follows 
that the law ought positively to remove all undesirable aids to size. In 
the nineteenth century it was taken for granted, more or less, that the 
market could look after itself. This was obviously untrue of some markets, 
like transport or gag, but these were taken as exceptions, and special 
provision was made for them as public utilities. What is now clear is that 
all markets have to work within a certain legal framework, and that unless 
the framework is adequate, the market will cease to be free. To keep 
the market as free as possible should be a positive task of the law. How 
far is this possible? | 


- IV 


It is now commonly believed that American experience has proved 
the futility of any attempt to control monopoly by law. “See,” we are 
told, ‘‘America is the country with the most determined anti-trust legisla- 
tion, and yet nowhere else are there more powerful monopolistic 
corporations.’’ On this there are several things to be said. 

The first is, that if American experience proves anything, what it 
proves most is that no law can succeed unless the means are provided 
for enforcing it. When the Sherman Act was passed it seems to have 
been expected to operate largely through private parties bringing suits 
against monopolies. Business men injured by combinations would set it 


- in motion for the recovery of triple damages. Accordingly only very small 


sums were set aside for public enforcement. In Theodore Roosevelt's 
day the anti-trust division had only five lawyers; in the 1920’s the number 
never exceeded twenty-five; not until 1938 did it reach fifty. Private 
enforcement has proved inadequate—apart from anything else it is much 
too expensive a procedure. Accordingly in 1939 the other Roosevelt 
multiplied the sums at the disposal of the division; its staff of lawyers 
reached 200; for the first time the division was able to prepare its cases 
properly and to make a wide assault on monopoly. The results of this 
action leave no doubt that anti-trust legislation can be a most effective 
deterrent of monopolists, and save the public millions of dollars. The 
first lesson for us, therefore, is that, desirable as it may be to encourage 
actions in tort to compensate for injuries inflicted, major reliance should 
be placed on enforcement by a government department with adequate 
funds. Rather a special kind of government department is required: our 
traditional repository for powers of this kind, the Board of Trade, has not 
the machinery. It must be a department with police powers, including 


_ men capable of nosing out restraints from the conflicting evidence of 


witnesses and files of complicated papers; a department with economists 
trained to analyse the pattern of an industry and the effects of its peculiar 
restraints; and a department with lawyers, able to present a good case. 
We need a special “Department of Monopoly Control.’’%° 

This is the administrative side of American experience. What of the 
legal side? Can the law really maintain competition? The answer to this 


3 Far and away the best appraisal of the administrative problems involved 
is the monograph by Hamilton, W. H., and Till, I., for the Temporary National 
Economic Committee, Anti-trust in Action, 1940; it contains also a valuable 
discussion of such problems as penalties and the enforcement of judicial orders. 
See also Arnold, T. W., The Bottlenecks of Business, New York, 1940. 
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is in two parts, corresponding to the two different types of monopoly, the 
single giant and the trade combination. 

American experience does indeed prove that it is useless to try to 
prevent rival firms from merging into big corporations. Much of the 
confusion, and most of the disappointment associated with American 
anti-trust experience, have been due to the fact that fhe Sherman Act did 
not make plain whether such fusion was to be penalised or not. The Act 
prohibited monopolies and attempts to monopolise. At first the Supreme 


Court interpreted this in such a way as to forbid mergers that promoted ` 


monopoly; then it changed its mind. The Clayton Act was more specific, 
prohibiting big concerns from purchasing each other’s shares, or even 
having interlocking directorates—but the corporation lawyers got-round 
this: now one company buys not the shares but the physical assets of 
the other. If two concerns do not want to compete with each other, 
no law can compel them to, and it is futile to try to stop them from 
merging. 

In this respect anti-trust legislation has failed; in other important 
directions, however, it was amply successful. The Clayton Act (now 
reinforced by the Robinson-Patman Act) forbade exclusive dealing, boy- 


cotts and price discrimination, which, as we have seen, are important tools ` 


for monopoly-building. These prohibitions have been very effective despite 
defects in the drafting. One defect was that, since the Acts prohibit these 
devices “where the effect . . . may be to substantially lessen competition 
or tend to create a monopoly in any line of commerce,” the courts were 
left to decide when this condition was fulfilled, and had to plunge into a 
mass of economic material which judges are not usually trained to 
interpret. The difficulty could be got round by denying these devices to 
monopolists, and defining a monopolist as “any person who has a patent,’ 
copyright, trade mark, brand, licence or other privilege protected by the 
law; any person whose purchases or sales amount to one-third of the total 
sales of the commodity in the United Kingdom; or any person acting in 
combination with other buyers or sellers.’’82 Another defect was that 
while the Clayton Act applied the prohibition to leases and to contracts 
of sale it omitted agency,®* which thereby unnecessarily gave scope for 
evasion. A third defect was that instead of refusing to sell a commodity 
X unless the buyer bought also Y, an act forbidden by the law, a seller 
could put X and Y together, call them one commodity, and refuse to sell 
them apart ;*4 this is another evasion which might easily be stopped up. 
If in Britain we were to enact similar provisions to those in the Clayton 
and Robinson-Patman Acts directed against boycotts, exclusive dealing 
and price discrimination, and if we were simultaneously to revise the 
patent law, the market would take a new lease of freedom. Concerns 
would then have to rely primarily on efficiency as a means of growth. 
They would be surrounded almost always by numerous smaller rivals, 
with free and fearless access to supplies (except where these are limited 
mineral deposits) and to markets; the large firm could not boycott, and 
could make tew gains not wholly deserved on the basis of efficiency, In 
many cases no further control would be needed to prevent exploitation. 


51 If all patents were “licence of right,” patentees could be omitted. 

2 Trade combinations need not be included if their formation is prohibited 
under some other clause. 

3 Federal Trade Commission v. Curtis Publishing Co., 260 U.S. 568 (1923). 

34 Federal Trade Commission v. Gratz et al., 253 U.S. 421 (1920). 
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But in some cases, where the economies of large scale are marked, no small 
rivals could survive. Then the market would be at the mercy of one or 
two large giants, and more positive controls would be needed. They lie 
easy to hand; Parliament controls some monopolies by regulating their 
prices, e.g. electricity concerns, others by limiting their profits, e.g. gas 
goncerns. In other gases there is operation by municipal authorities, by 
covernment departments, or by specially created public corporations like 
the London Passenger Transport Board. Wherever the scale of production 
is too large for competition to survive, there should be machinery for 
public control. This is a well-established tradition in Great Britain, only 
we have limited its application to a narrow field that we choose to call 
“public utility,” and to one or two other special cases, such as the rather 
inadequate supervision of the Import Duties Advisory Committee over 
iron and steel prices; what we need now is to extend the principle of 
public utility control to all cases where the economies of scale must 
supersede competition.® 

So much for the giant concern. What does American experience teach 
about the attempt to prevent rings and combinations between the smaller 
fry? This, after all, is the type of monopoly much more common in the 
United Kingdom than is the industrial giant, though of those we have 
also our share. Here the interpretation of the law provided little difficulty ; 
the Supreme Court wavered only once,** and not for long. The experience 
is overwhelmingly conclusive that trade combinations are easy to smell 
out, and that their suppression presents little practical difficulty. 

Properly to understand what is possible, we must begin by analysing 
markets into three types. At one extreme are those where the scale of 
operation is so small that the number of firms is very large, e.g. in this 
country cotton spinning, road haulage, or retail trade. In such markets 
no voluntary agreement is stable; the numbers concerned are too large; 
and a minority will always blackleg and spoil the fun. Experience has 
proved that an agreement will survive only if the legislature intervenes 
to impose it on all firms. Competition in such cases has disappeared only 
because the State has prohibited it; even after war-time concentration, 
repeal of a dozen Acts would usually restore it in full vigour. 

At the other extreme are markets which are so small, or where the 
scale of operations is so large, that agreement is inevitable and no law 
can prevent it. With these we have already dealt; anti-trust measures 
are futile; what is required are positive controls, whether price or profit 
limitation, or public operation. 

The intermediate cases are’ the most difficult. Here the number of 
firms is large, but not too large for agreement. ‘There is the inevitable 
minority which would ruin the agreement, but it can be boycotted. This 
is also where an anti-combination law is most useful. It can make the 
agreement a criminal conspiracy; refuse the enforcement of contracts; 
and give to injured minorities full damages (triple damages under the 
Sherman Act) at law. American experience shows that the existence of 
such a law makes it extremely difficult for such combinations to hold 
together effectively. They have of course sought means of evading it. Not 


35 Tf all these large concerns were controlled as to profits and prices or publicly 
operated they might perhaps be excluded from the prohibition of exclusive 
dealing, since this method of trade is sometimes beneficial, and is only harmful 
in the hands of uncontrolled monopolies. 

3 Appalachian Coals, Inc. v. U:S., 288 U.S. 344 (1933). 
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all the acts of trade associations are vicious, and not all are prohibited. — 
Those which need to be prohibited are the fixing of prices, the restriction 
of output, allocation of quotas, imposition of distance limits, compilation 
of stop lists or agreements express or implied with suppliers to withdraw 
supplies from outside firms. There are, however, legitimate activities 
_—tesearch, compilation of statistics, promotion of standardisation, repre- 
sentation on public committees, etc. The difficulty arises where legitimate 
activities are used for illegitimate purposes, as when an association 
circulates information as to current prices or orders placed or output 
which its members tacitly accept as indications what prices they should 
charge or how far to restrict their output. The existence of this possible 
loophole, however, is not very dangerous unless the group is small enough 
to exclude blacklegs, or is able to penalise them and get away with it in 
the courts. So also with that other evasion, ‘‘price leadership.” This is 
found where there is some large firm dominant in.an industry, surrounded 
by a number of smaller rivals. There is no price agreement, but all firms 
take their cue from the leader, and he, by virtue of his strength, exercises 
the function of bringing recalcitrants into line. If all large firms were 
publicly controlled this might solve the problem of “price leadership,” 
but even without this the situation can be kept in hand, provided there 
is an enforcing authority with its eyes open for cases of boycott, exclusive 
dealing, or price discrimination, since these are the weapons with which 
price leadership is enforced. If agreement is prohibited, the wings of the 
large firm clipped, and the small firm encouraged, the market will keep 
free without much difficulty. 

What are the alternatives? Given that business men cannot be left 
free to do as they please, there are two. One is the German system; to 
recognise cartels with their quotas and minimum prices, but to take power 
to supervise them, as under the Kartelluerordnung of November, 1923. 
It is well known that this decree was never seriously applied; but assuming 
that such a decree could be enforced, and that it were possible adequately 
to supervise the prices and quotas fixed by every single trade association, 
is this the desirable alternative? To hold this view is to forget that mono- 
poly is not primarily a question of prices; it is even more a question of 
efficiency, of initiative, of opportunity and of freedom from concentrated 
power; these are the ends which competition secures more effectively 
than any other form of organisation. To reject competition and choose 
price regulated cartels is to miss altogether the meaning of the problem. 
The other alternative, some socialists would suggest, is nationalisation. 
Is it really an alternative? Leaving out workers on their own account, 
there are over a million separate commercial establishments in this country. 
Is it a practical proposal for a Labour Government simultaneously to 
take over every one of them? Surely, leaving aside the very big question 
whether such action would be desirable on its own merits, do not at least 
the administrative difficulties compel concentrating nationalisation on the 
most urgent cases, which, apart from industries nationalised for reasons 
of political strategy, are the cases where large scale economies make 
monopoly inevitable? However distasteful he may find it, the Labour 
Prime Minister is bound to leave whole sectors of the economy to private ” 
enterprise while he concentrates his energies on key industries. He has 
therefore to decide whether it is to be monopolistic or competitive private 
enterprise. He may well want to keep the trade associations because their 
existence makes it easier to deal with the producers in an industry and 
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to issue them their orders. But this docs not mean that they must retain 
monopoly powers. Let them negotiate with government, publish statistics, 


-and do all the other legitimate activities of trade associations; but 


boycotts, price-fixing, quotas and all the other paraphernalia of monopoly 
must go. Private enterprise can only be retained in so far as it is 
competitive; in so far as it is retained it must be made to compete. 


- 


~ 
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“If the monopoly established by the appellants and their mode of 
carrying on their business be as oppressive as is alleged (upon which their 
Lordships express no opinion) then the evil if it exists may be capable 


- of cure by legislation or by competition, but in their view not by litigation ”’ ; 


thus the Privy Council in the Shoe Machinery case.” This article has sought 
to indicate the sort of legislation that is needed to carry on the good work 
which. the judges so unfortunately abandoned. It may be summarised 
as follows— ` Se 


(a) The maintenance of free markets is a positive task to which the 
police power of the State should’ be applied; this requires a special 
` department, amply staffed. i 


(b) The Act under which such department operates should prohibit 

trade combinations, specifying the acts which are outlawed; and 

” should deny to monopolists the use of boycotts, exclusive dealing and 
price discrimination, specifying what is meant by a monopolist. 


- (ce) The patent law should be revised to make all patents “licence _ 


of right” ; and 
_(@) The principles of public utility regulation or public operation 
should be extended -to all industries where the economies of large scale 
production necessarily result in the market being dominated by a few 

- Jarge concerns. 


We cannot produce complete economic democracy simply by adopting 


~ this programme; there are many other points at which business needs 


to be regulated in the public interest. We need these provisions, however, 


at least as part of the programme if such private business as is retained 


` after the war is to be made not the master but the servant of the public. 


This remains almost the only important country without legislation to 
keep the market free, or at least a general law to control the activities 


~ of monopolists. If private groups are not to submerge the public interest, 


Parliament must take bold action to control monopoly, and now is the 
time to decide what lines it should follow. 
l - ' W. ARTHUR LEWIS. 


as Supra at p. 344. - 
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COLLECTIVE AGREEMENTS UNDER 
WAR LEGISLATION 


I. COLLECTIVE AGREEMENTS IN GENERAL 


N spite of its great practical importance, the collective labour agreement 
has not been favoured by the attention of English legal writers. This. 

is surprising, because there are few types of contract which have a 
greater significance for the people of this country. Many types of contract 
have been analysed in the minutest detail, although their place in the 
social and economic life of the community is far from prominent. Collective 
labour agreements govern the livelihood of a very large proportion of the 
inhabitants of Great Britain and the conditions under which they par- 
ticipate in the productive and distributive effort of the community. But 
there is no English legal monograph on collective bargaining, and even 
the textbooks on industrial law and trade union law deal with the subject 
in a stepmotherly fashion. 

And all this in spite of the fact that Britain is the home of the collective 
bargain.? Collective labour agreements were made in this country before 
they were known abroad. The working out of the technique of the collective 
legal regulation of conditions of employment by British trade unionists 
and employers discleses a considerable capacity for creative legal action. 
It is one of the great legal achievements of the English people which has 
almost completely escaped the notice of the legal profession 

On the continent of Europe and in the United States of America 
there has grown up an elaborate legal theory of collective bargaining. 
On the Continent this goes back to the early years of this century,’ and 
it is significant that the early French treatise by Raynaud draws for its 
illustrations largely on English industrial practice, while developing its 
conclusions within the framework of French law. In the United States 
the New Deal legislation, and especially the National Labor Relations 
Act, 1936, gave a powerful stimulus to legal analysis in this field, and the 
legal literature on the subject has already reached almost terrifying 
dimensions. 

The reasons for this negative attitude of the English legal profession 
must be found in the general structure of English legal thinking, and in 
some special features of the law of collective bargaining. The development 
of legal principles as rules of practice made by barristers and judges for 
the guidance of lawyers practising in court has had the disadvantage that 
legal institutions were apt to be ignored if they did not easily lend them- 
selves to litigation. The case law surrounding the collective agreement 
is negligible, for reasons to be mentioned presently collective agreements 
were rarely, if ever, taken into a court of law for interpretation, and it may 
perhaps be said that collective labour law is to-day in a position resembling 


1 For a survey of the role played by collective bargaining in Britain, see 
Richardson, Industrial Relations in Great Britain, 2nd ed., Geneva, 1938, pp. 
100 sqq. 

3 For a large number of early examples: Webb, Industrial Democracy, 1926 
ed., pp. 172 sqq., and see Ministry of Labour Report on Collective Agreements 
between Employers and Workpeople in Great Britain and Northern Ireland, vol. 1, 
1934, pp. II and III. 

3 The principal works are: Raynaud, Le Contrat Collectif de Travail, Paris, 
1901; Lotmar, Der Arbeitsvertrag, vol. 1, 1903; Sinzheimer, Der korporative 
Arbettsnormenvertrag, 2 vol., 1907-8. 
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that of mercantile law in the days before Lord Holt.4 But it looks very 
much as if the present war was going to be a turning point. War time 
legislation has given a new legal status to the collective agreement, and 
it is no longer possible, even for the most orthodox lawyer, to assert that 
the collective regulation of labour conditions is a matter outside the 
“Iaw” which he can afford to ignore. 


Contractual Function 


It is, of course, true that the provisions of the Trade Union Act, 1871, 
are still apt to create the illusion that collective agreements are legally 
non-existent. Section 4 of the Act provides, inter alia, that: “Nothing 
in this Act shall enable any Court to entertain any legal proceedings 
instituted with the object of directly enforcing or recovering damages for 
the breach of any of the following agreements, namely ... (4) any 
agreement made between one trade union and another.” An employers’ 
association is a trade union in the eyes of the law.’ Hence a collective 
agreement concluded between a workers’ or an employees’ union and an 
employers’ association is struck at by the above quoted section 4 (4). 
But the limitations of the section have not always been sufficiently ob- 
served. Collective agreements between a single employer! or a number of 
single employers and a trade union are fully enforceable between the 
parties. Such agreements may not be as important to-day as they were 
in the past, but they do occur,’ and are fully enforceable as contracts. 
This does not mean, of course, that the individual workman can derive 
any rights from the collective agreement, but it may mean that the trade 
union can obtain an injunction against the employer if he acts in defiance 
of the collective bargain. 

Moreover, there are even collective agreements between employers’ 
associations and workers’ unions which are outside the terms of section 
4 (4). The section says that “nothing in this Act” shall make such con- 
tracts enforceable. It does not say that they are unenforceable per se. 
Only those which would have been unenforceable if the Act of 1871 had 
never been passed are not made enforceable by the Act. Now section 4 
must be read in conjunction with section 3, which says: “The purposes 
of any trade union shall not, by reason merely that they are in restraint 
of trade, be unlawful so as to render void or voidable any agreement or 
trust.” From the point of view of the law of collective contracts this 
means that a collective bargain does not as such constitute an act in 


4 Holdsworth, History of English Law, vol. 5, pp. 130-131. During one of its 
most creative periods mercantile law was largely developed by non-lawyers. 
Malynes, whose Consuetudo vel Lex Mercatoria appeared in 1622, was a merchant, 
and Molloy, whose book appeared in 1676, had, according to Sir William Holds- 
worth, only “some claims to be called an English lawyer.” 

5 See the definition in sect. 23 of the Act of 1871, as amended by sect. 16 
of the Trade Union Act, 1876, ana by sect. 1 of the Trade Union Act, 1913. 

6 So-called “shop agreements.” See on this point Tillyard and Robson, 
“The Enforcement of the Collective Bargain in the United Kingdom,” Economic 
Journal, vol. 48, 1938, p. 15. The present writer is much indebted to this article. 

? They are gaining increasing importance with the growth of big monopolist 
undertakings. See, for example, the Agreement between Imperial Chemical 
Industries Limited and the Trades Unions concerned relative to Working Condi- 
tions of 2oth December, 1937. The national agreements in railway transport 
also fall within this category. 

8 For cdses see Slesser, The Law Relating to Trade Unions, 1921, pp. 166 sqq. 
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restraint of trade, even if, at common law, the contract would have come 
within that category. Even though the contract may be a restraint at 
common law, it is valid, but (section 4 (4) ) nevertheless not ‘directly 


` enforceable.” A collective agreement which does not constitute a restraint 


at common law is valid-at common Jaw. It derives its validity from the 
common law, not from the Act, and, consequently, though there may be 
nothing ‘‘in this Act” to make it enforceable, it is efiforceable at common 
law. The Act was passed seventy-one years ago, and, in the meantime, 
the law of restraint of trade has undergone an almost revolutionary 
development.®? It is submitted that the words “restraint of trade” in 
the Act must be read in the light of this development. It is at least worthy 
of consideration whether there are not to-day large numbers of collective 
agreements between employers’ associations and trade unions which are 
not in restraint of trade at common law, -and, therefore, enforceable 
despite the Act. : 

Lastly, all that’ section 4 does is to prevent “direct” enforcement and 
recovery of damages for breach. It does not strike at the validity of the 
contract. Does it prevent an action for a declaration as to the contents — 
of the agreement? Does it prevent an action for an injunction?!® Can 
the compliance with the terms of the agreement serve as a defence against 
an action in tort, e.g. conspiracy? Would an inducement to break the 
collective agreement be a tort within the rule in Lumley v. Gye?" This 
is not the place to answer these questions, but they are, to say the least, 
arguable, and this shows that, after all, the collective agreement cannot 
be the legal “nothing” which it is sometimes considered to be. 

However, all these are comparatively minor points. What is much 


more important, is, that a merely contractual ‘analysis of the collective 


agreement leads to a distorted view of the whole institution, and makes 
one overlook a far more significant legal aspect of the matter which is 
not affected by the Trade Union Act, 1871. It is true, the collective 
agreement is a contract, a contract concluded between a trade union and 
either one or more employers or an employers’ association. When con- 
cluding the collective agreement, a trade union or employers’ association 
acts as principal, in its own name and for its own account. It does not 
act as an agent for its members, whether they are disclosed or not.!? 
Or, to put it in a different way: the collective agreement, though a 


- 


® See, for example, Osborne v. Amalgamated Society of Railway Servants, 
[r911] 1 Ch. 540 (the second Osborne case), where the Court of Appeal examined 
the rules of the defendant trade union and held that it was not in restraint of 
trade, so that sect. 4 did not apply. See especially Fletcher Moulton, L.J., at 

. 565. 

10 For the vast body of case law which deals with these two questions. under 
sect. 4 (1) and (3), see Slesser, /.c. pp. 121 sqq., where there is a good survey of 
the older material. There does not appear to be any case under sect. 4 (4). It 
would require a separate investigation to analyse the question to what extent 
and how the principles laid down in cases like Yorkshive Miners’ Association 
v. Howden, [1905] A.C. 256, and Amalgamated Society of Carpenters, etc. v. 
Braithwaite, [1922] A.C. 440, can be applied to collective agreements. 

11 (1853) 2 E. and B. 216. ; 

12 Holland.v. London Society of Compositors and Another (1924), 40 T.L.R. 440. 
This was a case of an agreement between two workers’ trade unions, but the 
decision of Lush, J., must apply to collective agreements by parity of reasoning. 
It was held that the plaintiff, a member of one of the unions, “was a stranger 
and not a party to the contract.” The learned judge rejected ‘‘the contention 
that the contract was made for any individual or for his behoof or benefit.” It 
was “made by the trade unions concerned for their own purposes.” 
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_ contract, can never be regarded as a contract of employment concluded by 

the trade union or employers’ association on behalf of its members. The 
' agreement lays down the conditions upon which future contracts of 
employment are to be concluded. The mutual obligations as between 
employer and workman always result from an individual contract, but 
the content of those obligations may be entirely fixed through the processes 
of collective bargaining. 

The opposite view which was, at one time, in vogue on the Continent, 
is to-day universally rejected both on the Continent and in the United 
States. It would lead to almost insuperable difficulties and its acceptance 
would be at variance with the intentions of the parties. The trade union 
or employers’ association wishes to lay down conditions of engagement 
and terms of employment for its present and for its future members and 
in very many cases for non-organised workers and employers as well. 
If it was acting as agent, its principals would include an unspecified number 
of future members, possibly persons not in existence at the time of the 
making of the contract such as companies subsequently formed, which 
is legally inadmissible under the rule in Kelner v. Baxter% The trade 
union may have members who are infants; if they were the principals 
of the bargain, difficulties regarding the validity of the contract would 
arise which are in themselves almost sufficient to demonstrate the arti- 
ficiality of the construction. If, however, the members of collective 
parties! are not parties to the contract, they cannot derive any benefit 


- under it. In legal systems which give effect to the contractus in favorem 


łertii this may be different, but in English law there is no legal construction 
which enables the members of a trade union or employers’ association 
to derive any right under a collective bargain as a contract, either against 
the collective party on the other side or against its members. 

It would seem then, as if a worker had no right to the “union rate,” 
. and as if an employer had no right at all to insist, as against his workers, 
upen compliance with the terms of the agreement—as regards working 
hours, liability to do piece work, overtime or otherwise. 


Normative Function 


No doubt this is perfectly true as far as the contractual aspect of the 
collective agreement is concerned, but the crux of the matter is that 
the collective bargain is something else, apart from being a contract. 
It is a lex contractus, or, rather, a lex contractuum, it is an attempt made 
by the parties to the contract to lay down law for those who employ 
workers and who work in the trade or industry. It is a body of autonomous 
norms made for the guidance of, and observation by, individual employers 
and workers. It is the anticipated fixation of the conditions under which 
they may enter into contracts of employment and of the terms of those 
contracts. The question is to what extent this attempt succeeds, or, in 
other words, to what extent the state gives effect, not to the freedom of 
contract between the parties to the collective agreement inter se, but to 
their legislative power. The collective agreement has two functions, a 


13 (1866) L.R. 2 C.P. 174. 

14 Above the age of sixteen. Trade Union Act, 1871, sect. 9. 

16 By this term we mean workers’ unions and employers’ associations, in 
contradistinction to individual employers. In a collective agreement the workers’ 
side is always a collective party, the employers’ side may or may not be. 
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contractual function and a normative function. It is the latter with which 
we are concerned. 

Broadly speaking, those parts of the collective agreement which are 
destined to have a normative effect may be divided into two categories: 
conditions for engagement and terms of employment. 

A condition for engagement is an agreement layjng down under what 
circumstances certain categories of persons may be or must not be em- 
ployed or seek employment for certain types of work. One example may 
stand for many: The National Agreement concluded between the Incor- 
porated Federated Associations of Boot and Shoe Manufacturers of Great 
Britain and Ireland and the National Union of Boot and Shoe Operatives 
provides in section 9: ‘‘In the Clicking, Press, Lasting and Finishing 
departments, the proportion borne by the aggregate number of boys to 
the aggregate number of men employed throughout those departments, 
shall not exceed one boy to every four (or fractional part of four) men, 

.’ Most of those “trade practices” which regulate apprenticeship 
or are directed against the dilution of labour and which are embodied 
in collective agreements, fall within this category.'® So does a “closed 
shop” agreement. Statutory analogies to these autonomous regulations 
suggest themselves: restrictions of employment of women and children!’ 
and war time legislation affecting the engagement of workers?! belong to 
the same legal category. However, while the statutory restrictions on 
employment are equipped with penal sanctions, there is no legal compulsion 
to observe the collective conditions of engagement with which we are 
eoncerned. It would be fantastic to assume—and there is no rule of law 
warranting the assumption—that a contract of employment concluded 
in defiance of a collective condition of engagement was lacking in legal 
validity. An employer who is party to a shop agreement may be guilty 
of a breach of a collective contract and may make himself liable to the 
trade union on the other side if he violates the collective agreement by 
employing men in spite of a collective prohibition, but as a party to the 
contract of employment he is not affected. Where an employers’ associa- 
tion is a party to the collective agreement, a violation of a condition of 
engagement by a member will only involve the association in liability 
for breach if it failed in its contractual duty to bring to bear upon its 
recalcitrant member all the pressure at its disposal in the direction of 
compliance with the collective bargain, provided, of course, that the 
agreement is enforceable at all. An effective sanction cannot be found in 


16 The Restoration of Pre-War Trade Practices Act, 1942, defines in sect, rr 
a “trade practice.” “Trade practice, in relation to an undertaking or branch 
of an undertaking, means any rule, practice or custom (whether obtaining by 
virtue of contracts of employment or otherwise) observed in the undertaking or 
branch with respect to the class or classes of persons to be employed or not to be 
employed therein, or with respect to the conditions of employment, hours of work ov 
working conditions of the persons or any class of the persons so employed.” (Italics 
throughout this paper are the present writer's.) This clearly embodies the dis- 
tinction made in the text between conditions of engagement and terms of employ- 
ment. A trade practice may or may not be incorporated in a collective agreement. 
The definition in the Act is clearer than that in Art. 7 of the Conditions of Em- 
ployment and National Arbitration Order, 1940, but there does not seem to be 
any substantial difference. 

17 E.g. Factories Act, 1937, sects. 20, 21, 56, 57, 58, 59. Employment of 
Women, Young Persons and Children Act, 1920. Coal Mines Act, IQTI, 
sect. QI. 

18 E.g. Undertakings (Restriction on Engagement) Order, S.R. & O. 1941, 


2069. 
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the law. It must be found in the social pressure which the trade union is 
capabie of exercising upon the employers. 

The situation is entirely different with regard to terms of employment. 
Examples of such terms are provided by all those collective-rules which 
regulate wages, piece rates, sliding scales, allowances, hours of labour, 
overtime, holidays, ete.1® The difference between these provisions and 
the conditions of engagement is that the former are, and the latter are 
not, capable of being incorporated in the contract of employment itself. 
Consequently terms of employment can, but conditions of engagement 
cannot, become usages which, lke commercial customs in mercantile 
law, become the lex contractus for individual contracts as long as they 
have not been expressly contracted out. The collective agreement is the 
embodiment of a custom, pre-determining the content of contracts of 
employment, unless contradicted by the express terms of those contracts. 
It is a “standard contract,” or, to use the more expressive French term, 
a contrat d’adhésion, the special feature of which it is that the standard 
is set up not for the contracting parties themselves, but—except in the 
case of the shop agreement—for their members and possibly for outsiders. 
Unlike commercial model contracts laid down by chambers of commerce 
and similar institutions, Institute Clauses in the law of insurance, or the 
well-known forms of model charter parties, etc., it becomes part of the 
contracts by tacit, not by express incorporation®°—much like the Standard 
Terms and Conditions of Carriage by Railway. But, while the latter have 
been laid down by the Railway Rates Tribunal, a statutory body, the 
collective conditions of employment owe their origin to a contract. They 
substitute for the unilateral standard set up by the employer the collective 
contractual standard agreed upon between an employer, or an employers’ 
association, and a trade union. They try to convert formal into factual 
freedom of contract as between employer and workman, by raising the 
. latter to a level of equality of bargaining power.*1 

This social function of the collective agreement must be taken into 
account when determining the extent and character of its normative effect. 
Unless there is a special provision in the agreement itself, most of the terms 
of employment which it contains are minimum regulations for the benefit 
of the workers. This is certainly true of the clauses regulating wages, 
overtime pay, allowances, holidays, etc., though not necessarily of those 
dealing with hours of work and overtime work. In a shop agreement the 
employer undertakes towards the trade union to pay his men not less 
than the wages, etc., laid down in the agreement. Where an association 
of employers is a party to the agreement, it undertakes to induce its 
members not to derogate, by individual contracts of employment, from 
the collective terms to the detriment of the workers. The trade union, 
in turn, undertakes not to resort to collective hostile action for the time 


18 For a summary of numerous examples taken from the Mining and Quarrying 
Industry, Engineering, Shipbuilding, Iron and Steel and other Metal Industries, 
and from the Building, Woodworking and Allied Industry, see the elaborate 
Introduction to the Ministry of Labour Report of 1934, quoted above, 
note 2. 

20 For a very interesting early recognition of this custom, see the decisions 

of Watson, B., and the Exchequer Chamber, in Hill v. Levey (1858), 3 H. and N. 
- 9, 702. For other examples of similar methods of standardisation, see Prausnitz, 
Standardisation of Commercial Contracts, pp. 22—24 

41 See the classical description of the “Method of Collective Bargaining”’ 

Webb’s Industrial Democracy, Part II, chapter II. 
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of the currency of the agreemeu. with the object of enforcing better 
conditions. If these propositions are correct, it follows that the usage 
established by the collective agreement is a minimum usage—to the effect 
that, in the absence of an express agreement to the contrary, the wages 
to be paid are not to be lower than those fixed in the collective bargain, 
the holidays not to be shorter, etc. 

Very difficult questions of detail arise from the application of these 
principles, but they cannot be discussed here. One of these difficulties, 
however, must be mentioned, because it goes to the root of the matter, 
and has a bearing on the war time legislation to be discussed below. What 
is the scope of the usage? Does it extend to non-organised workers, to 
employers outside the contracting association? This is not a question 
which can be solved in the abstract. Its solution may vary from industry 
to industry, from district to district, possibly even from workshop to 
workshop. It may be argued that since neither a workers’ union nor an 
employers’ association has any power over non-members, it cannot under- 
take to keep them to the bargain or to prevent them from collective hostile 
action (strike, lockout). Yet, as far as the workers’ side is concerned, it 
is often the intention of the collective parties to lay down a usage for the 
benefit of outsiders as well as for members, and in many cases it will be 
found that on both sides there is at least an inclination to extend the 
usage to the factories, offices, etc., of non-organised employers. The 
more “representative” the organisations are of ‘“‘substantial proportions 
of the employers and worhers engaged in that trade or industry in that 
district,’’?? the greater is the likelihood that they intended to establish a 
usage for outsiders. A fuller analysis of this question would require a . 
close study of British trade unionism and of the attitude, both of workers’ 
and employers’ organisations, towards unorganised labour and em- 
ployers.* 

The usage created by collective agreement can be contracted out by 
express provision in the contract of employment. The State would have 
to intervene by legislation or subordinate legislation in order to restrict 
the freedom of contract of the individual employers and workmen, or 
to allow it to be so restricted by ves tnter alios acta, namely by the agree- 
ment between the two organisations. In the case of the shop agreement 
the validity of an express bargain between employer and workman by 
which the latter undertakes to work under conditions less favourable than 
those contained in the agreement, is quite beyond doubt, if the workman 
is ignorant of the existence of the relevant terms of the collective agree- 
ment. However, if the workman knows, that he is contracting in defiance 
of the collective terms “agreed upon by his employer, the contract of 
employment is possibly void for being a “contract to break a contract.” 233 


22 See sect. 2 (4) of the Industrial Courts Act, 1919, and Art. 5 (1) of the 
Conditions of Employment and National Arbitration Order, 1940. 

3 See the interesting observations in the Report of the Labour Depariment of 
the Board of Trade on Collective Agreements, 1910, p. XIII, quoted in Milne- 
Bailey, Trade Union Documents, 1929, p. 227. For details and further material, 
Webb, Industrial Democracy, pp. 209 to 212. In 1937 the Mayor’s and City of 
London Court declared the limitation of contractual rights to union members 
to be “unreasonable,” and allowed an unorganised stevedore to rely on the usage 
by which union members shared certain extra moneys pooled between them 
which had been paid by the employer. Hooker v. Lange, Bell & Co., Lid. (1937), 
4 L.J.N.C.C.R. 199; see also International Survey of Legal Decisions on Labour 
Law, 1937/1938, P. 4 

"34 Jauterpacht, Cones to Break a Contract (1936), 52 L.Q.R. 457. 
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The invalidity. would presumably only affect those terms which are in 
violation of the collective bargain. 


Compulsory Normative Effect 


English law did not, until recently, contain any general provision by 
which compulsory effett was given to the terms of collective agreements. 
It is tempting to speculate upon the causes of the absence of such provisions. 
The craving for state support is not one of the characteristics of a strong 
trade union movement. Where the social sanction is effective, the legal 
sanction can easily be dispensed with, and the picket is undoubtedly a 
more powerful agent of trade union action than the bailiff. Trade union 
officials who know that employers will in their own interest keep to the 
terms of the collective bargain, are not likely to invoke the aid of the 
law in order to prevent contracting out. Where the proportion of organised 
workers is high, and the danger of undercutting by unorganised labour 
small, trade union opinion will not be favourably disposed towards a 
forcible extension of the benefit of collective agreements to outsiders. 
It is in the badly organised industries that the question of legal enforce- 
ability of collective agreements is most acute. Here, however, legislation 
passed since r909 has taken the sting out of the tail of the problem. The 
Trade Boards Acts of 1909 and 1918, the Agricultural Wages (Regulation) 
Act of 1924 (amended in 1940), and the Road Haulage Wages Act, 1938, 
provide for the fixing of wages, and, under the Holidays with Pay Act, 
1938, also of holidays, by administrative, i.e. statutory wage regulating, 
authorities. These enactments cover a large section of the less well 
organised industries.*4 Trade unions and employers’ associations partici- 
pate in the practical operation of trade boards, agricultural wages 
conumittees,** road haulage area wages boards,?’ the Agricultural Wages 
Board,** and the Road Haulage Central Wages Board.” Their co-operation 
results, insofar as these Acts apply, not in a contract but in an adminis- 
trative order??? which is binding, and equipped with civil and penal sanc- 
tions. In these industries, then—although there may be a contractual 
superstructure over and above the minimum basis established by adminis- 
trative act—the legally enforceable collective contract is, up to a point, 
unnecessary because its place has been taken by direct state intervention. 
And in the well-organised industries the pressure for legal enforceability 
has been comparatively small, although on numerous occasions Bills 
for the regulation of the legal effect of collective agreements have been 
‘ before Parliament. It is not suggested that it is only the legal structure 


*4 In the coal-mining industry, which can certainly not be regarded as one 
of those which are “less well organised,” the acerbity of the conflict of capital 
and Jabour has produced minimum wage legislation: The Coal Mines (Minimum 
Wage) Act, 1912, which entrusts the fixing of wages to joint district boards 
composed of an equal number of employers and workmen and an independent 
chairman, to be recognised by the Board of Trade (now the Ministry of Labour). 
Although the Act seems to have lost its practical importance—see Tillyard, 
Industrial Law, 2nd ed., 1928, p. 67—its provisions are still of great interest as 
a pattern of wage legislation. 

26 Trade Boards Act, 1909, sect. I1. 

26 Agricultural Wages (Regulation) Act, 1924, First Schedule, Art. 1, Art. 7. 

27 Road Haulage Wages Act, 1938, First Schedule, Art. 1, Art. 2. 

27a We are using this comprehensive term to connote the various acts of 
delegated legislation emanating from trade -boards and other wage-regulating 
authorities entristed with the power of compulsory regulation of conditions of 
employment. 
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of British industrial relations which is responsible for the non-existence 
_ of rules making collective contracts binding upon employers and workmen. 
A full explanation of this phenomenon can only be found in the economic 
and social structure of Britain, and in the fact that the acerbity of the 
conflict between capital and labour decreased, and the recognition of 
trade unions became common, in many British industries during the 
period which, in other countries like France, Germany, and the United 
States, saw the growth of a system of collective labour law. The British 
preference for purely voluntary institutions may also be one of the con- 
tributing factors, and, last but not least, the growth of permanent joint 
negotiation and arbitration machinery in many British industries, with 
which must be contrasted the complete lack of special courts which could 
be safely entrusted with the administration of laws of this kind.* 

The question, then, whether and to what extent the State should 
give legal sanction to the code of employment laid down by voluntary 
industrial agreeinents, is a political problem of the first magnitude. There 
prevails a certain amount of confusion with regard to the legal aspect 
- of this problem, and it is advisable to bear in mind the difference between 
three possible forms of state intervention, only two of which are germane 
to the subject of this paper. 

1. Compulsory Arbitration. This means that the state intervenes 
between the trade union and a single employer or an employers’ associa- 
tion.? The state tries to bring about a collective agreement by mediation, 
and, if this fails, pronounces an award which constitutes a compulsory 
collective agreement, or at least compulsory collective rules, between the 
parties. The law may provide that the parties are, in this case, placed 
as if they had made a voluntary agreement. In practice compulsory 
arbitration will, more often than not, be combined with rules of law 
which make the terms of the award binding upon the individual employers 
and workers, but this need not be the case. Compulsory arbitration as 
such merely regulates the machinery of the conclusion of the agreement 
or the way in which collective terms come into being, it has nothing to do 
with their legal effect. If nothing except the principle of compulsory 
arbitration had been introduced during the present war, the terms of the 
compulsory awards would have been capable of being contracted out by 
contracts of employment. The Conciliation Act, 1896, and the lndustrial 
Courts Act, I919, reject the principle of compulsory arbitration. It 
existed during the last war under the Munitions of War Act, 1915, and 
in a modified form it reappears in the Conditions of Employment and 
National Arbitration Order, 1940. It is, from the point of view of em- 
ployers as well as workers, an undesirable institution, and one may be 
permitted to express the hope that it will disappear after the end of 


*8 Sect. 2 (2) of the Coal Mines (Minimum Wage) Act, 1912, seems to take it 
for granted that the administration of the minimum wage rules must not be left 
to the courts. It says that the “district rules” must “make provision with 
respect to the persons by whom and the mode in which” certain vital questions 
are to be decided, e.g. whether a particular workman comes within the scope of 
the minimum wage rates, whether he has complied with the conditions for 
earning the minimum wage, and whether he has forfeited his right to earn it. 

2 This is the modern meaning of the term. Compulsory arbitration as be- 
tween employer and workman individually has played its part in English social 
and legal history: see e.g. the Cotton Arbitration Act, 1800, 39/40 Geo. III, 
c. 90. And see for the Whitefield case, in which the difference between collective 
and individual compulsory arbitration became a major political issue: Lord 
Amulree, Industrial Arbitration in Great Britain, pp. 31-33, 43-45. 
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hostilities°° This article, however, deals with the legal effect of collective 
agreements, not with their conclusion. There are two different ways in 
which the state can give compulsory effect to collective terms. Both can 
be combined. 

2. Compulsory Effect of Collective Terms as between Members of Con- 
iracting Parties. This means: An employer who is either himself a party 
to a collective agreement or a member of an association which is partv 
to an agreement cannot validly make a contract of employment by which 
he purports to derogate from its terms, provided the worker is a member 
of a contracting union. Conditions in the contract of employment which 
are less favourable to the worker than those of the collective agreement 
are automatically pushed aside and replaced by the latter. The collective 
terms are part of the contract concluded between the members of associa- 
tions on either side. This civil sanction of the terms of employment 
may?! or may not be coupled with a penal sanction making it a criminal 
offence for an employer to attempt to grant to a worker terms less favour- 
able than those laid down in the collective agreement. The penal sanction 
—and only the penal sanction—can also be used for the enforcement of 
conditions of engagement as distinguished from terms of employment. 
Thus, an Act of Parliament might conceivably make it a criminal offence 
for an employer to employ women or boys in excess of the maximum 
number laid down in a collective agreement, so, however, that the validity 
of the contracts of employment is not impaired. Whether this is desirable 
is another matter. 

Existing labour legislation provides numerous parallel examples of 
legislative and administrative regulations of terms of employment which 
operate as part of the contract of employment itself. It is a moot point 
whether the claims arising from Workmen’s Compensation Acts must 
not be classified as contractual rather than tortious, a question much 
discussed in the United States in connection with inter-State conflicts of 
law.3? But it is clear beyond doubt that a minimum wage rate fixed by 
a trade board and confirmed by the Minister of Labour, becomes “‘effec- 
tive,” i.e. becomes part of the contract of employment.3 The employer 
who has paid less than the statutory wage is civilly liable to pay the 
difference for the two years preceding the summons, and he is also crimin- 
ally liable. Much the same applies to a minimum rate of wages fixed 
bv a joint district committee in the coal mining industry,*4 by an agricul- 
tural wages committee and made effective by the Agricultural Wages 


30 Advocates of compulsory arbitration should be invited to read and ponder 
over the lucid analysis in Webb, Industrial Democracy, pp. 244-5. The present 
writer attempted to demonstrate the disastrous consequences of compulsory 
arbitration in Germany in his book Das Soziale Ideal des Reichsarbettsgerichts, 1931, 
and in an article “Der Funktionswandel des Arbeitsrechts,” Archiv fur Sozial- 
wissenschaft, 1932, p. 146. It is still his conviction that compulsory arbitration 
is incompatible with voluntary trade unionism, and that it has a close affinity 
to Fascist legal institutions. It is most dangerous if, as under the law of the 
Weimar Republic, it is coupled with the full contractual enforceability of the 
collective agreement. 

31 For early examples of combinations of civil and penal sanctions, especially 
under the Statute of 1603, 1 Jac. 1, c. 6, with the object of enforcing wages 
fixed by justices, see Amulree, /.c. pp. 4-5. Compare also the Spitalfields Weavers 
Act (1773), 13 Geo. IIT, c. 68. 

32 Stumberg, Conflict of Laws, p. 189. 

"3 Trade Boards Act, Igog, s. 6, as amended by the Trade Boards Act, 1918, 
and sect. 9 of the latter Act. 

34 Coal Mines (Minimum Wage) Act, 1912, sect. I. 
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Board,” to the “statutory remuneration ” fixed by the Minister of Labour 
by a “road haulage wages order,” or by the Industrial Court upon a 
reference under section 5 of the Road Haulage Wages Act,’ and to a 
direction that a worker shall be allowed holidays, made under the Holidays 
with Pay Act, 1938,% by a wage regulating authority, ie. by a trade 
board, an agricultural wages board, or the Road Haulage Central Wages 
Board. In Gutsell v. Reeves,®* the Court of Appeal held that, for the pur- 
poses of the application of the Statute of Limitations, a claim made under 
the Agricultural Wages (Regulation) Act for the difference between the 


~ statutory minimum wage and the contractual wage was a claim upon the 


contract and not a claim upon the statute. “The only effect of the statute 
on that contract is to insert, against, it may be, the overt agreement of 
the parties, the proper rate of wages” (per Lord Wright, M.R.). It is 
precisely this effect of the collective agreement with which we are 
concerned. 

3. Extension of the Effect of Collective Terms to Outsiders. The collec- 
tive terms may be given compulsory force in relation to unorganised 
workers and to contracts of employment concluded between an employer 
who is not a member of a contracting organisation and his workers, 
organised or not. It may be very desirable, from the trade union’s point 
of view, to have this extended effect of the collective agreement in order 
to prevent undercutting, although it involves the inevitable consequence 
that the non-unionist is enabled to reap part of the fruit sown by his 
organised fellow workers. It may be even more desirable from the em- 
ployer’s point of view in that it enhances the effectiveness of the collective 
bargain as a cartel between the employers in relation to a more or less 
substantial part of their costs of production. It is theoretically possible, 
but, at least in peace time, hardly practical politics, to allow the collective 
agreement to have this extended effect automatically.44 In practice, 
legislation of this kind will usually require an express declaration by an 
organ of the state, e.g. the Minister of Labour or one of his subordinates, 
in order to give this extended effect to the collective agreement. 


Compulsory Normative Effect under Peace Time Legislation 


Between the two world wars English law made two tentative approaches 
towards a positive solution of the question whether collective agreements 
should have a compulsory normative effect. a 

The first was the short-lived section 2 of the Coal Mines Act, 1931, 
which was in operation for only one year. This provision gave normative 
effect to “the minimum percentage additions to basis rates of wages” 


85 Apricultural Wages (Regulation) Act, 1924, sects. 3, 7. 

36 Road Haulage Wages Act, 1938, sects. 3, 6, 7. 

37 See the clear formulation in sect. 6 (1) of the Act: “If the contract hetween 
the employer and the worker provides for the payment of less remuneration in 
respect of that work, it shall have effect as respects the said period as if for that 
less remuneration there were substituted the statutory remuneration clear of all 
deductions.” - 

38: Sect: 2. 

3 [1936] 1 K.B. 272. 

40 Contrast the decision of the Privy Council in True v. Amalgamated Collieries 
of Western Australia, Limited, [1940] A.C. 537, and see for further discussion a 
note by the present writer in MODERN Law REVIEW, vol. 4, P. 225. 

41 See, however, below, p. 131. - 

32 21-22 Geo. 5, C. 27. 
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and to “the subsistence wage rates” which were in force in the various 
“districts” of the coal-mining industry on the “appointed day.” It was 
to be a ‘‘term of the contract for the employment of every workman 
whose wages are determined by reference thereto that the wages of that 
workman shall be calculated accordingly.” The appointed day was the 
first day on which, ip any district, wages were in fact regulated on the 
basis of a seven-and-a-half hour shift below ground, and the terms “‘dis- 
trict,” “minimum percentage additions,” and ‘‘subsistence wage addi- 
tions” were defined by what was in fact a reference to existing or former 
collective agreements the terms of which were thus incorporated in the 
statute. A proviso safeguarded, ‘‘save as herein expressly provided,”’ 
“the operation of any agreement entered into or custom existing before 
the commencement of this Act,” a clause which seems to enable existing, 
but not future collective agreements, to allow deviations from the collective 
norm in individual cases. 

This was the first enactment which gave compulsory normative effect 
to collective agreements, but the second enactment is much more sig- 
nificant. This is the Cotton Manufacturing Industry (Temporary Pro- 
visions) Act, 1934, a most interesting experiment in the field of labour 
legislation. Certain collective agreements governing the remuneration of 
workers in the cotton weaving industry of Lancashire, Derbyshire, Cheshire 
and the West Riding of Yorkshire can, upon joint application by repre- 
sentative organisations of employers and workers, and upon a unanimous 
recommendation by an independent board, be “brought into force” by 
the Minister of Labour. The Minister’s order has a dual effect: (1) It 
becomes a criminal offence for the employer to pay less than the collective 
wage to any person employed in the industry to whom the order applies. 
(2) It becomes ‘‘a term of the contract between every person employed 
in the industry as respects whom a rate of wages is provided for by the 
order and his employer that the employer shall pay to the person employed 
wages at a rate not less than the rate applicable in his case under the 
order.” It will be noticed that the Act combines the two civil sanctions 
which we have tried to distinguish. It gives compulsory normative force 
to the collective terms of remuneration as between the members of the 
contracting organisations—and it extends this effect to outsiders. The 
social emphasis is undoubtedly on the second effect—the prevention of 
undercutting and the protection of employers against unfair competition 
by underpayment. But the compulsory effect as regards the members 
themselves is not without significance. It is true that the Minister can 
not make his order unless the employers’ association and the trade union 
agree to apply for it, and that the Minister must revoke his order if one 
of the two organisations makes a request to this effect. However, even 
though the two organisations may agree that the collective terms should 
be given legally binding effect upon their members, that may not neces- 
sarily be the view of all the members themselves, and, while the extension 
effect protects both organised employers and organised workers against 
price and wage cutting from outside, the compulsory effect upon the 
- members themselves strengthens the hands of both organisations in their 
internal relationship with their members. It should also be observed that 
neither effect is created by the agreement as such, but that in both respects 
the Minister’s order must be interposed, although it can never modify 


43 For a discussion, see the article by Tillyard and Robson, mentioned above, 
note 6. 
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the terms of the agreement. This feature distinguishes the Act from 
certain continental legislative schemes under which members are auto- 
matically bound by collective agreements, but outsiders only through an 
intervening act of delegated legislation. 

It is not possible to deal with certain other interesting features of the 
Act, which can be regarded as an early harbinger of. iegislative schemes 
which matured during the present war. ° 

Apart from the normative method there are many other, but indirect, 
ways in which the state can try to give effect to collective agreements. 
The most prominent measure of this kind is, of course, the Fair Wages 
Clause44 laid down by Parliament for Government contracts. Its observance 
is also a condition of every road service licence granted to the owner of 
. a public service vehicle who uses it for hire or reward at separate fares,*® 
and of every licence granted to the owner of a goods vehicle for the carriage 
of goods for hire or reward.4¢ Other examples are numerous.*? Most of 
them arise from circumstances in which the employer is somehow dependent 
on governmental action. The granting of Government contracts, of 
licences, of subsidies, is made contingent upon the compliance with col- 
lective terms of employment. But in none of these cases are the terms 
directly enforceable between employer and worker. 

We have suggested that English law has so far rejected the general 
compulsory effect of collective agreements because the strength of the 
trade unions made it unnecessary. What is that “social sanction” which 
has thus prevented the intrusion of the state into one of the most important 
spheres of the life of the community? It is the ultima ratio of the labour 
dispute. No doubt the psychological reason why the criminal law is 
observed is not primarily the fear of punishment, nor is the fear of strikes 
and lockouts necessarily the dominating motive which prompts employers 
and workers to obey the collective terms. But just as in the field of 
criminal law there looms in the background the fear of imprisonment and 
fine as a superadded motive inducing lawful conduct in marginal cases, 
so in industrial relations it is the sense of moral obligation, the fear of 
friction and dislocation, and it is the possibility of labour disputes rather 
than their actual frequency which supplies a social motive supporting 
the observance of collective terms even where the individual regards 
them as economically disadvantageous. In international relations, even 
among peacefully-minded states, disarmament, i.e. the disappearance of 
the ultima ratio, has proved utopian in the absence of legal sanctions 
which can take the place of self-help.4® In the same way the legal 
sanction must come into its own between employers and workmen, as 
soon as for higher reasons the weapon of the strike and the lockout 
is taken out of their hands. This is what happened in this country 
in 1940. 


44 For its wording, see Milne-Bailey, Trade Union Documents, p. 382, and for 
a discussion see Tillyard and Robson, /.c. pp. 17, 18. 

45 Road Traffic Act, 1930, sect. 93. Road and Rail Traffic Act, 1933, sect. 32. 

48 Road and Rail Traffic Act, 1933, sect. 8 (2). 

47 E.g. Railways Act, 1921, Part IV, and Schedule 7. For other examples, 
see the article by Tillyard and Robson. War-time legislation also provides 
instances, e.g. sect. 2 of the Control of Employment Act, 1939, and Art. 3 of the 
Undertakings (Restriction on Engagement) Order, 1941, S.R. & O. 2069. 

48 The inherent connection between the Elizabethan and Jacobean wage 
legislation and the earlier Combination Acts offers an obvious example of the 
same phenomenon. 
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II. THE CONDITIONS oF EMPLOYMENT AND NATIONAL 
ARBITRATION ORDER 


Less than a fortnight after the formation of the Churchill Government 
and while the German Army was invading Holland, Belgium and France, 
Parliament passed the Emergency Powers (Defence) Act, 1940. It en- 
larged the wide pow€rs conferred upon the Executive by the Emergency 
Powers (Defence) Act, 1939, and enabled His Majesty “by Order in 
Council to make such Defence Regulations making provision for requiring 
persons to place themselves, their services, and their property at the 
disposal of His Majesty, as appear to him to be necessary or expedient 
for securing’the public safety, the defence of the Realm, the maintenance 
of public order, or the efficient prosecution of ary war in which His Majesty 
may be engaged or for maintaining supplies or services essential to the 
life of the community.”’ 

This Act which, without exaggeration, may be called one of the most 
far-reaching measures ever taken by the British Parliament, came into 
force on May 22, 1940. On the same day an Order in Council added a 
number of new provisions to the existing code of Defence Regulations, 
among them Defence (General) Regulation 58A.4° This enabled the 
Minister of Labour and National Service to requisition labour services, 
to regulate the engagement of workers by employers and the duration 
and situation of their employment, and to order industrial registration. 
The vast body of war time law governing the regulation of the labour 
market is based on this Defence Regulation.5° But, if the Minister of 
Labour was to control the supply of labour and the direction of the 
country’s man- and woman-power into the proper channels so as to lay 
the foundations for total warfare and maximum production of implements 
of war, measures had to be taken “with a view to preventing work being 
interrupted by trade disputes.” Theoretically, the Minister might have 
achieved this object by exercising his power of requisitioning the services 
of the workers involved in the dispute—but it is hardly necessary to 
point out that this would have been totally impracticable, and that it 
would have meant a disruption of the trade unions which could not have 
been but disastrous for the war effort. If he was to prevent the interruption 
of work by trade disputes, the Minister had to be given the power of 
removing their causes, and of settling conflicts which were threatening 
to lead to a stoppage of work. In order to enable the Minister to achieve 
this object, an Order in Council®! added a further Defence Regulation 
58AA, which came into force on July 7, 1940. This gave the Minister 
the power, inter alia, to establish a tribunal for the settlement of trade 
disputes and to regulate its procedure, to prohibit strikes and lockouts, 
to require employers ‘‘to observe such terms and conditions of employ- 
ment as may be determined in accordance with the order to be, or to be 
not less favourable than, the recognised terms and conditions,” to record 
departures from trade practices, and to make provisions for incidental 
and supplementary matters. 

It was by virtue of this Defence Regulation that, on July 18, 1940, 


1 S.R. & O., 1940, 781, amended: S.R. & O., 1940, 828 and 907, S.R. & O., 
1941, 257, 1899, and 2052. 

50 It was extended on 28th February, 1941 (S.R. & O., 1941, 257) by 
an additional Order in Council which is the basis of the Essential Works 


1 S.R. & O., 1940, 1217. 
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the Minister of Labour and National Service made the Conditions of 
Employment and National Arbitration Order.®* 


Settlement of Trade Disputes 


The Order was made “‘ with a view to preventing york being interrupted 
by trade disputes.’’53 Nothing can be more urgent in times of total warfare 
than to secure steady and unhampered production, and no doubt this 
` object might have been achieved by a sweeping and wholesale prohibition 
of collective labour action. But even in the dire peril of the summer of 
1940 Mr. Bevin did not feel compelled or inclined to do what Mussolini 
had done openly and what Hitler had done surreptitiously in the days of 
peace: to suppress all strikes and lockouts. The prohibition in Art. 4 
of the Order is conditional, not absolute. ‘‘An employer shall not declare 
or take part in a lockout and a worker shall not take part in a strike in 


82 S.R. & O., 1940, 1305 (in the text henceforth referred to as “the Order’’). 
On 14th November, 1941, the Order was amended by the Conditions of Employ- 
ment and National Arbitration (Amendment) Order, S.R. & O., 1941, 1884, 
which altered the constitution of the Tribunal by making it incumbent upon the 
Minister to choose not only the members representing the employers and workers, 
but also the appointed members from a panel of not more than five persons. 

5 The definition of a trade dispute in Art. 7 is, in accordance with subrule 
(4) of the enabling Regulation 58AA, taken from sect. 8 of the Industrial Courts 
Act, 1919. “Trade dispute means any dispute or difference between employers 
and workmen, or between workmen and workmen, connected with the employ- 
ment or non-employment, or with the conditions of labour of any person.” 
Thus, neither a strike nor a lock-out is itself a trade dispute. The latter may, but 
need not, lead to hostile action, while strikes or lockouts may or may not occur 
in connection with trade disputes. In R. v. National Arbitration Tribunal, 
Ex parte Bolton Corporation, (1941) 1 All E.R. 413 (King’s Bench Division), 
(1941) 2 All E.R. 800 (Court of Appeal), (1942) 2 All E.R. 425 (House of Lords: 
sub nomine: National Association of Local Government Officers v. Bolton Cor- 
poration), the House of Lords disapproved of the view, taken by Bennett, J., 
in the Court of Appeal, that there could not be a trade dispute in the absence of 
a threat or suggestion of a strike or lockout. The contention that the powers 
conferred by the Order could only be exercised in the presence of a threatened 
stoppage was abandoned before the House of Lords (per Viscount Simon, L.C., 
at p. 428 A). It is true that, from the point of view of legislative policy, the 
power to refer trade disputes to compulsory arbitration and the binding force 
given to agreements, decisions and awards by Art. 2, are the corollary to the 
conditional prohibition of hostile action in Art. 4. But, legally speaking, the 
two matters are quite distinct. A trade dispute must be reported before hostile 
action can be started, but it may be reported even where there is no question of 
any hostile action at all. The Minister’s power to interfere in a trade dispute is 
defined in Art. 2, without any reference to the danger of a strike or lockout, and 
this is clearly covered by Regulation 58AA. 

The Bolton case arose from the reference by the Minister to the N.A.T. of a 
dispute between the National Association of Local Government Officers and the 
Bolton Corporation about the payment by the Corporation to its officers serving 
in the Forces of the difference between their contractual remuneration and their 
service pay. Reversing the decision of the Court of Appeal (MacKinnon, Du 
Parcq, L.JJ.), and Bennett, J., and restoring that of the King’s Bench Division 
(Viscount Caldecote, L.C.J., and Tucker, J., Atkinson, J., dissenting), the House 
of Lords refused to issue an order of prohibition directing the Tribunal not to 
adjudicate upon the dispute. Their Lordships held (1) that the dispute between 
the Corporation and the trade union was a “trade dispute,” and (2) that it was 
intra vires the N.A.T. to impose upon a local authority an award which directed 
them how to exercise their discretionary power (based upon the Local Govern- 
ment Staffs (War Service) Act, 1939) to pay to their officers the difference 
between their salaries and their service payments. With the latter point, which 
is in itself of great interest, the present paper is not concerned. 
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connection with any trade dispute unless the dispute has been reported 
to the Minister in accordance with Article 2 of this Order and twenty-one 
days have elapsed since the dite of the report and the dispute has not 
during that time been referred by the Minister for settlement in accordance 
with the provisions of that Article.” 

Although the pregent paper is intended to deal with collective agree- 
ments and not with the law governing trade disputes, it is useful to dwell 
for a moment on Art. 4 of the Order. It fulfils various functions: To 
start with, it is a “cooling off” clause reminiscent of Article 15 of the 
Covenant of the League of Nations and also of the international treaties 
sponsored by Secretary of State Bryan at the beginning of the first Wilson 
administration.64 The hostile parties are compelled to ponder over their 
grievances for three weeks—so as to gain time for conciliation and to 
allow the emotional ardour to evaporate. But that is only a minor effect. 
The main point is that the participation in hostile action becomes a 
criminal offence® only if the Minister of Labour decides that the trade 
dispute is sufficiently important for him to intervene. Clearly the condi- 
tional suppression of strikes and lockouts does not constitute an end in 
itself, but a means serving two purposes: the furtherance of national 
production and, though this may not have been within the contemplation 
of those who drafted the Order, the general control of basic labour condi- 
tions by the Minister. 

What are the steps which the Minister can take in order to prevent a 
strike or lockout in connection with a trade dispute the existence or 
imminence of which has been reported to him"! by either party to the 
dispute ?5? Article 2 (2) to (4) opens up three possibilities. In the first 
place there may be in existence a collective agreement (to which an 


54 Oppenheim—Lauterpacht, International Law, 5th ed., vol. 2, pp. 15, 90-91, 
and see for a description of the Bryan treaties, E. H. Carr, The Twenty Years’ 
Crisis, P. 43. 

55 Under Defence (General) Regulation 92, which lays down the penal sanction 
for contravention of, or failure to comply with, any Defence Regulation, or any 
Order, rule or bye-law, made under a Defence Regulation, or any direction given 
or requirement imposed either under any Defence Regulation or under any 
order, rule or bye-law made under it. 

356 The Order was made in accordance with the unanimous recommendation 
of the Joint Consultative Committee representing the British Employers’ Con- 
federation and the Trades Union Congress. See Price, Labour in the War, pp. 140, 
141. The object of these recommendations was clearly the prevention of stop- 
pages and preservation of existing negotiation machineries. It does not seem 
that the control of conditions of employment was envisaged at that time as one 
of the aims of the Order. In practice, however, this has turned out to be one 
of its effects. 

56 We are only dealing with reported disputes, but it seems that Art. 3 gives 
the Minister the power to act on his own initiative even where neither party to 
the dispute has reported to him. However, this provision enables the Minister 
only to refer the matter to the N.A.T. for advice. 

57 Both organisations and individuals can be parties to a dispute. This 
follows from the definition of a trade dispute in Art. 7. In the Bolton case, 
Bennett, J., expressed the view (at p. 114 of the decision of the Court of Appeal) 
that a difference between a trade union and an individual employer was not a 
trade dispute. But this was emphatically rejected by the House of Lords. “It 
would be strangely out of date to hold, as was argued, that a trade union cannot 
act on behalf of its members in a trade dispute, or that a difference between a 
trade union, acting for its members, and their employer, cannot be a trade 
dispute ” (per Lord Wright, at p. 435 E). Art. 2 (1) makes it clear that individuals 
as well as organisations, acting on behalf of their members, can report a dispute 
to the Minister. 
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organisation is a party on the employers’ as well as on the workers’ side)" 
providing for “means for settling the dispute,” i.e. for machinery for 
either conciliation or arbitration or both. If so, the Minister must “refer 
the matter for settlement in accordance with those provisions.” Conse- 
quently the whole procedure before the National Arbitration Tribunal 
to be mentioned below is subsidiary to the voluntary institutions estab- 
lished by collective agreement, no matter whether they were set up before 
or after the coming into force of the Order.5®* This is another and very 
remarkable instance of the “indirect” recognition of collective agreements 
by the State. It is only if the negotiations for a voluntary settlement ‘fail 
or are unduly delayed that the Minister may refer the matter to the 
National Arbitration Tribunal (N.A.T.). Indeed, it is clear from Art. 2 (4) 
_ that‘in this contingency he must do so.5? 

In the absence of a collective agreement of this kind, the Minister 
has two courses open to him. He must either take what the Order calls 
‘“‘any steps which seem to him suitable to promote a settlement of the 
dispute,” e.g. appoint an ad hoc board or intervene directly or through a 
subordinate officer, or he may refer the matter for settlement to the N.A.T. 
If, in the first alternative, the “steps” do not lead to a prompt settlement 
(and as a rule “prompt” means within three weeks from the report of the 
dispute) the matter must be taken before the N.A.T. (Art. 2 (3) and (4) ). 
The N.A.T. consists of three appointed members and one workers’ and one 
employers’ representative, all of them selected from panels. The employers’ 
and workers’ panels are constituted after consultation with the British 
Employers’ Confederation and the Trades Union Congress (Schedules Nos. 1 
and 2, and Amendment Order, 1941). The chairman is a learned judge.® 

Since the N.A.T. must, as a rule (Schedule No. 6 (1) ) pronounce an 
award within 14 days from the reference if practicable, a trade dispute 
which has been referred for settlement must ultimately lead either to 
an agreement or to a decision or an award which may be the result of a 
“step” taken by the Minister or of voluntary conciliation or arbitration, 
or of the proceedings before the N.A.T. The hostile parties must abide 
by the award because, let it be remembered, it is a criminal offence to 
take part in a lockout or in a strike in connection with a trade dispute 
not only if a report to the Minister has been omitted, or less than three 
weeks have elapsed since the report, but also if the Minister has referred 


58 Art. 2 (2) clearly excludes agreements concluded by one or more employers 
individually. The scheme of the Order is closely related to that of sect. 2 of the 
Industrial Courts Act, 1919—see particularly, sect. 2 (4). 

586 The existence of the Order and of the N.A.T. have led to a strengthening 
of the existing systems of voluntary negotiation. New conciliation bodies have 
been set up, in order to prevent disputes from being taken before the N.A.T. 
See Price, l.c., p. 143. This is another example of the well-known phenomenon 
that voluntary collective bargaining may be stimulated by State interference. 

59 Where steps to promote a settlement, taken by the Minister under Art. 
2 (2), have not resulted in a prompt settlement of the dispute, the Minister must, 
in view of Art. 2 (4) “refer the dispute for settlement to the N.A.T. . . . within 
21 days from the date on which the dispute was . . . reported . . . , unless, in 
his opinion, the special circumstances of the case make it necessary or desirable 
to postpone such a reference.’’ Despite the wording of Art. 2 (2) the Minister 
must refer the case to the N.A.T. He has no discretion in the matter, except 
within the limits circumscribed by Art. 2 (4). See Viscount Simon, L.C., in the 
Bolton case, at p. 427 top, and Lord Wright, ibid., p. 432 E. 

60 For a description of the N.A.T., see Sir David Ross, Industrial Relations in 
Great Britain, 58 L.Q.R. 184, and for an enumeration of the original personnel 
of the N.A.T., Price, l.c., pp. 142-143. 
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the matter for settlement. As soon as the Minister takes the matter up, 
the conditional prohibition of hostile action becomes absolute. 

Such—in rough outline—is the present law governing the prevention 
of strikes and lockouts*\—apart, of course, from the provisions of the 
Trade Disputes Act, 1927, which we can disregard for the purposes of 
this paper. It means that the weapons of the strike and of the lockout 
have been taken out*of the hands of the organisations in all substantial 
cases, and in order to find a guarantee for the observance of the collective 
terms, they are now compelled to look for the sanctions provided by the 
law. These sanctions are contained in Art. 2 (5) and in Art. 5 of the 
Order.®? The rough effect of these provisions is that (1) the terms of those 
agreements which have been concluded as a consequence of a reference 
by the Minister are fully enforceable as between individual] employers and 
workers and become the law of the trade, and that (2) all employers are 
obliged to observe the terms of agreements which have been concluded 
by organisations which are substantially representative. The sanction of 
the latter provision, however, is purely criminal. 


Compulsory Normative Effect of Collective Agreements under 
Art. 2 (5) 


Whether a dispute results in a new agreement or in an award imposed 
from above, e.g. by the N.A.T., no strike or lockout is permissible which 


61 The meaning of “trade dispute” was authoritatively explained by the 
House of Lords in the Bolton case. In the Industrial Courts Act and in the 
National Arbitration Order the word “trade” has, as Lord Wright (at p. 432 H) 
pointed out, a “wide connotation,” and the same is true of the word “ workman,” 
the meaning of which jn this context is, as the Lord Chancellor said (at p. 427 D, 
p. 428 C), quite different from that which it bears in the Trade Disputes Act, 
1906. The House held, in the words of Lord Porter (at p. 436 G) that the defini- 
tion includes “all employers, all employment and all workmen, whatever the 
nature or scope of the employment may be.” It therefore includes the adminis- 
trative officers of a local authority. The House refused to apply the eiusdem generis 
rule to the interpretation of the words “or otherwise.” ‘‘Trade Disputes’ as 
used in the Order or in the Act of 1919 are not to be confined either to trade in 
the narrower sense, nor does the word ‘workman’ exclude all save the manual 
or clerical staff: on the contrary, I think it includes those engaged in managerial 
and administrative duties” (per Lord Porter, at p. 437 F). This view was also 
taken by the Lord Chancellor, by Lord Atkin and Lord Wright, as well as by the 
Lord Chief Justice and Tucker, J., in the King’s Bench Division. Lord Thanker- 
ton, however, expressed “grave doubts,” while Atkinson, J., in the King’s 
Bench Division, and Bennett, J., in the Court of Appeal, were definitely of the 
opinion that only disputes and workers in “trade or industry” came within the 
definition. The House of Lords also held that a dispute as to payments, to be 
made by the employer after the workman has ceased to serve him, concerns the 
terms of his employment and can therefore be a “trade dispute.” 

82 We have only dealt with those trade disputes which are capable of leading 
up to a collective agreement, decision, or award. Where the collective element is 
absent, there may nevertheless be a “trade dispute” within the terms of the 
definition, but, though the Minister has the power to take up such a dispute, he 
is not very likely to do so. It is submitted that only a collective trade dispute 
can lead to a strike which (Art. 7) “means the cessation of work by a body of 
persons employed acting in combination, or a concerted refusal, or a refusal under 
a common understanding of any number of persons employed to continue work 
in consequence of a dispute, etc.” This element of collective action is absent 
in the definition of a lockout, and it is not inconceivable that the Minister might 
refer to the N.A.T. a dispute, say, between an employer and an engineer whose 
work is of vital importance and whom the employer refuses to continue to employ 
“with a view to compelling” him “to accept terms of, or conditions affecting, 
employment.” 
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has the object of enforcing the observance of terms different from those 
of the agreement or award. This prohibition is directed to the individual 
employers and workers. There is nothing in the Order to impose any 
duties upon the organisations themselves, nothing, in particular, to 
strengthen the contractual effect of a collective agreement concluded as 
a result of action taken by the Minister. Sect. 4 (4) of the Trade Union 
Act, 1871, remains in force even in relation to these agreements. 

Nor is the mere prohibition of stoppages in itself sufficient to give 
compulsory normative effect, let alone extension effect, to a collective 
agreement concluded, or to an award pronounced, under Art. 2 of the 
Order. An employer can be prosecuted if he resorts to a lockout in order 
to induce his workers to work at wages lower than those laid down in 
the agreement or award, but this alone would not invalidate the contract 
of employment which provides for the lower wages. A worker can be 
summoned before a magistrate if he takes part in a strike which has the 
object of forcing upon the employer wages higher or hours shorter than 
those contained in the “settlement.” But this does not in itself imply 
that he is civilly or criminally liable if he enters with his employer into 
a contract deviating from the standards of the collective agreement or 
award. Indeed, no criminal liability is incurred by the workers in such 
cases at all, while the employer can be prosecuted only if the collective 
agreement constitutes a set of “recognized terms and conditions” within 
the meaning of Art. 5 of the Order. 

On the civil side, however, Art. 2 (5) introduces an almost revolutionary 
innovation. It gives full normative effect and at the same time extension 
effect not only to decisions and awards, but also to agreements made as 
a consequence of a reference by the Minister, and it does so in terms 
clearly borrowed from the Cotton Industry (Temporary Provisions) Act: 

“Any agreement, decision or award made by virtue of the foregoing 
provisions of this Article shall be binding on the employers and workers 
to whom the agreement, decision or award relates and, as from the 
date of such agreement, decision or award or as from such date as 
may be specified therein, not being earlier than the date on which the 
dispute to which the agreement, decision or award relates, first arose, tł 
shall be an implied term of the contract between the employers and workers 
to whom the agreement, decision or award relates that the vate of wages to 
be paid and the conditions of employment to be observed under the contract 
shall be in accordance with such agreement, decision oy award until varied 
by a subsequent agreement, decision or award.” 

Leaving aside the normative effect of awards and decisions, we notice 
that here, for the first time, all the terms of employment contained in a 
collective agreement have been given the force of law, and not only those 
referring to remuneration. A comparison with the Cotton Industry (Tem- 
porary Provisions) Act, 1934, shows two other very remarkable differences: 
(1) The agreement concluded as a consequence of a reference by the 
Minister has automatic normative effect, without the interposition of an 
order. (2) The terms of the agreement are not minimum terms, but 
standard terms in the sense that they are incapable of being contracted 
out either for the benefit of the worker or for that of the employer. 

The first characteristic of the new provision may have something to 
do with the fact that there has been a previous reference by the Minister 


e? This is clear from a comparison of Art. 2 (5) of the Order with Defence 
(General) Regulation 92. 
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to the collective parties which, in a way, can be said to have taken the 
place of the subsequent order under the Cotton Act. Yet, this explanation 
does not carry us very far, because it must be remembered that the 
Minister has no discretion in this matter. He must refer the dispute to 
the voluntary conciliation machinery where it exists. It cannot, therefore, 
be said that the compulsory normative effect of agreements made under 
Art. 2 derives from a delegation of legislative power by the Minister, at 
least this is true only in a very formal sense. It is more in correspondence 
with the social facts to say that the parties to these agreements themselves 
have been deliberately made organs of subordinate legislation. And, 
what is much more, there can be no manner of doubt that the “employers 
and workers to whom the agreement relates” are not only the members 
of the contracting parties, but also the outside employers and unorganised 
workers whose contracts fall within the territorial and industrial scope 
of the collective agreement. This interpretation is the only one which is 
compatible with the social purpose of the provision—to settle the condi- 
tions of employment throughout the industry. It is also the only one 
which is in harmony with the context in which the words appear, for 
the agreement is put on the same footing as awards and decisions which 
cannot possibly distinguish between organised employers and workmen 
and others. It follows that—an almost unprecedented step in labour 
legislation—collective parties have acquired the power to legislate by 
agreement not only for their members, but also for outsiders, without 
there being any necessity for an administrative act confirming the agree- 
ment. English law has introduced the automatic extension effect. 

The second feature of the provision mentioned above can only be 
understood against the special war time background of this legislation.®4 
Where the demand for labour exceeds the supply and where the Govern- 
ment is concerned not only with the upholding of certain standards of 
labour conditions, but also with the prevention of “poaching” on the 
part of employers and the checking of inflationary tendencies, the collective 
agreement can and does become an instrument not only of social but 
also of economic policy. It lays down not only minimum wages but also 
maxima, not only maximum hours but also the minimum amount of 
work required from the workers. If this is its object, contracting out 
‘cannot be permitted in any circumstances, not even for the benefit of 
the worker. It is highly significant, and it should be considered as a 
very serious matter by those responsible when this legislation is to be 
adapted to post-war conditions, that the organisations on both sides 
have become legislative instruments for purposes quite outside their 
original purely social raison d'être. The question is whether it can be 
tolerated under peace time conditions that the collective agreement 
becomes the reflection of the economic policy of the Government. We 
have every reason to doubt whether the Minister of Labour, the British 
Employérs’ Confederation, and the Trades Union Congress, intended the 
Order to have this effect when it was drafted in 1940. But the lawyer 
as well as the sociologist is not so much concerned with the intentions 
which prompted a legislative measure as with the consequences to which 
it leads in practice. 

It is, of course, necessary to remember that shop agreements and 

‘4 The fixing of maximum wage rates by collective agreement is not by any 


means a novel phenomenon, See Amulree, /.c. p. 4, note 1, quoting sect. 4 of 
the Munitions of War Act, 1915. 
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agreements to which several individual employers are parties do not 
come within the scope of the Order at all. 

An agreement made under Art. 2 may have retrospective effect— 
back to the date “on which the dispute to which the agreement relates 
first arose.” Thus arrears of wage increases may have to be paid as far 
back as that date, and, if the agreemeut interferes, with the employer’s 
freedom of dismissal, or the worker’s freedom to leave his job, a contract 
of employment may be revived retrospectively by the agreement. Nothing 
is, perhaps, more characteristic for this new departure in English law 
than the retrospective character of the legislative power vested in the 
collective parties. 

The normative effect of the collective terms may survive the collective 
contract itself—a separation of the normative from the contractual func- 
tion—for it continues “until varied by a subsequent agreement, decision 
or award.” Even if the collective agreement expires—by notice or other- 
wise—its terms remain binding on the employers and workers concerned 
until a new collective regulation is put in its place. The object of this 
“survival” effect (which is the corollary to the retrospective effect) is 
to make it impossible for the individual freedom of contract to revive 
even temporarily. Thus the gap opened by protracted wage or other 
negotiations -has been bridged. 

The provision, incidentally, would seem to show not only that an 
award, e.g. of the N.A.T., can vary the existing normative terms of a 
collective agreement, but that the opposite is, at least theoretically, 
possible. This means: the pronouncement of an official body can be 
varied by a private contract. 

Where a dispute arises between employer and workman as to the 
interpretation of these collective terms, the decision may, theoretically, 
be one for the Court. In many cases it will be settled by voluntary 
machinery, in others it will be dealt with under Art. 5 of the Order to 
which we must now turn. 


Recognised Terms and Conditions 


So far we have only dealt with collective agreements which owe their 
origin to a trade dispute and a subsequent reference by the Minister. 
Since prevention is better than cure, the Order also deals with cases which 
have not yet ripened even into a threat of a trade dispute, but which 
might if left alone lead to that situation. Frequently friction is caused 
by conflicts of opinion as to the “nature, scope and effect” of collective 
agreements, i.e. by their interpretation, and also by a difference of opinion 
as to whether or not collective terms have been adhered to. It is this 
sort of quasi trade dispute which is regulated by Art. 5. This introduces 
into English labour law the new conception of “recognised terms and 
conditions of employment.”’ 

“ Recognised terms and conditions of employment” are the terms 
of a collective agreement or voluntary collective award to which the 

° According to Art. 2, a trade dispute may be reported to—and subsequently 
referred to arbitration by—the Minister, if it “exists or is apprehended.” The 
view was expressed in the Bolton case by Bennett, J., in the Court of Appeal, 
that the words “or is apprehended” enlarged the meaning of “trade dispute ” 


beyond that given to these words in the Industrial Courts Act, and that the words 
were, therefore, ultra vires. It is satisfactory to note that this view was not 


shared by the House of Lords. 
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parties on both sides are organisations. It is, however, necessary that 
both organisations are ‘‘representative respectively of substantial pro- 
portions of the employers and workers” engaged in their trade or industry 
and district. It is these recognised terms and conditions which are 
capable of forming the object of a quasi-trade dispute. 

Such representative collective agreements have no compulsory nor- 
mative effect either*upon the members of the organisations or upon 
outsiders, unless, of course, they are the result of a trade dispute and 
reference, and, therefore, come within the terms of Art. 2 (5) discussed 
above. But Art. 5 (1) lays it down that “all employers in that trade or 
industry in that district shall observe the recognised terms and conditions 
or such terms and conditions of employment as are not less favourable 

.’ At first sight this looks very much like the normative effect we 
are concerned with. In fact, however, this is a norm with a penal sanction 
only, and as far as the civil side is concerned, a programmatic blank 
filled in by a number of very complicated provisions none of which contains 
anything which could be compared with the normative effect of collective 
agreements provided for in Art. 2 (5). All that they contain are indirect 
sanctions the purport of which, however, cannot be properly understood 

unless the content of the obligation has first been defined.*¢ 


The Content of the Obligation to Observe Recognised Terms 


The obligation is “to observe the recognised terms and conditions or 
such terms and conditions of employment as are not less favourable.” 
To the casual observer this seems to express the simple truth that collective 
conditions of employment are according to their nature minimum condi- 
tions for the benefit of the workers. An employer is free to contract out 
of the recognised conditions, as long as the terms of the contract of em- 
ployment are in fact more favourable to the worker. Thus if the recognised 
terms provide for “time and a half” for certain hours of overtime, the 
employer is free to contract for ‘‘double time”’ (always on the assumption 
that the terms do not fall within the scope of sect. 2 (5) ). To be sure, 
this is one meaning of the words “not less favourable.” At the same time, 


66 Art. 5 (r). Compare the identical words used in sect. 2 (4) of the Industrial 
Courts Act, 1919. The distinction between ‘‘trade dispute” and “quasi trade 
dispute” which we are trying to make differs from that made by Lord Porter 
in the Bolton case (at p. 437 C, D). “Indeed, it is pointed out that by subsect. 3 
of that sect. (5) a dispute which arises as to the observance or non-observance of 
recognised terms and conditions is not in itself a trade dispute, but only to be 
treated as such. The argument appears to me to be unsound. In the first place, 
I do not think that the distinction is between what is a trade dispute and what 
is merely to be treated as such. The subsection says that such a question is to 
be treated not as if it were a trade dispute in general, but as if it were a trade 
dispute reported to the minister under the provisions of Art. 2 of the order {italics 
in the original). In other words, it is not to be dealt with as if it were a trade 
dispute, which I think in fact it is, but as if it were a particular kind of trade 
dispute, i.e. a dispute under Art. 2, as to which it is said that ‘the provisions 
of that article shall apply accordingly.’’’ The question involved in this analysis 
would seem to be mainly terminological. It does not seem to be of substantial 
importance whether the “question ” referred to in Art. 5 is regarded as a fictitious 
trade dispute or as a real trade dispute brought within the ambit of the procedure 
of the Order by means of a fiction. The present writer prefers the terminology 
used in the text because it may serve to explain the difference between the 
method of settlement used in Art. 2 and that provided for in Art. 5. 

866 The penal sanction is provided by Defence Regulation 92: "Jf any person 
. . . fails to comply with any . .. order . . . made under any of these Regu- 
lations, he shall . . . be guilty of an offence. .. .” 
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however, the draftsman of the Order has used the words “‘not less favour- 
able” in order to convey another highly technical meaning. The Order 
gives to the employer the right to observe a number of alternative terms 
and conditions, i.e. to incorporate in the contracts of employment terms 
taken not from the recognised conditions themselves, but from a variety 
of other sources of law which, whether or not they are more favourable 
to the worker in fact, are “not deemed to be less favourable.” (Art. 5 (2) ) 
However, the employer must not ‘‘mix” the various sources of law on 
which he may thus rely. He has to take one or the other sets of conditions 
as a whole, and cannot pick the rose without the thorn. But with this 
qualification the obligation contained in Art. 5 (1) is an alternative 
obligation, imposed upon the employers who are the sole addressees of 
the norm and who alone incur criminal liability in case of its violation. 

The provisions of Art. 5 (2) are shaped on the pattern of sect. 4 (3) 
of the Road Haulage Wages Act, 1938, which deals with the definition of 
what is “unfair remuneration” in the road haulage industry with special 
reference to C licences. Its broad effect is that wages are not unfair if 
they are equivalent to those laid down in a number of alternatively 
applicable sets of conditions, e.g. a road haulage wages order, or a collective 
agreement applicable to the particular contract of employment in question, 
or in certain other collective agreements, decisions or awards applicable 
to similar workers in the same district and trade, or in certain decisions 
of the Industrial Court. This definition reduces: the vague standard of 
fairness to the fixed measurement of collective regulations. It has been 
used with modifications, in order to give a concrete meaning to the term 
“not less favourable” in the Order. 

The Order seeks to eliminate demarcation disputes, to simplify the 
application of collective agreements, and to save the employer the trouble 
and expense of applying in one workshop, factory or office large numbers 
of similar recognised terms and conditions. Perhaps this indicates a 
development from craft to industrial unionism. 

The Order permits the employer to select among a number of sets of 
recognised terms and conditions, provided they all apply in the employer's 
own industry and district and they all relate to workers engaged in similar 
work. None of these various terms and conditions must be deemed to be 
less favourable than the other (Art. 5 (2) (a) and (b) ). It does not matter 
whether they are contained in an agreement or in the decision of a volun- 
tary body of conciliation or arbitration, such as a joint industrial council, 
conciliation board, etc. But they must all have been made between 
organisations on both sides which are representative in the employer’s 
industry and district. This freedom to choose between a number of collec- 
tive agreements applicable to similar kinds of work diminishes the possi- 
bility of demarcation disputes. In industries such as shipbuilding and 
engineering it is not always easy to say which of several agreements is 
applicable to the contract of a particular worker, but as long as the 
employer observes one of them he has fulfilled his obligation. This provides 
a solution of the troublesome problem of the simultaneous applicability 
of several collective norms to one contract of employment—a problem 
which has given rise to innumerable legal difficulties and led to an enormous 
waste of intellectual energy under the collective labour law of the Weimar 
Republic. At the same time it simplifies the application of collective 
regulations especially in those industries which employ skilled craftsmen 
of various types. Thus, if, say, a small number of welders is employed 
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among a larger number of riveters, the owner of the shipyard—even though 
he may be a member of the organisation or organisations parties both to 
the riveters’ as well as to the welders’ agreement—acts lawfully, if he 
- pays both the riveters and the welders in accordance with either agreement. 

What happens, if there are two types of work, similar to one another, 
one of which is, and the other is not, subject to a set of ‘‘ recognised terms” ? 
In this case the employer has no opportunity of choosing between various 
representative collective agreements, but the Order (Art. 5 (2) (c) ) allows 
him to apply the terms of a shop agreement made between himself and a 
union which represents a substantial number of workers in the industry, 
though not necessarily in the district—provided, of course, the shop 
agreement refers to “similar” work. If the owner of the shipyard has 
made a shop agreement with a union which represents a substantial 
proportion of the riveters, he may pay the welders in accordance with 
this agreement, although there exists a set of recognised terms laid down 
by agreement between a welders’ union and an employers’ association. 
He may do this as long as there is no agreement for the riveters made by 
a representative employers’ association. Shop regulation is subsidiary to 
industrial regulation. A shop agreement can never be regarded as ‘‘recog- 
nised terms and conditions,” but it can be chosen by the employer in 
preference to such conditions which are applicable to similar workers. 
This, however, he cannot do if those workers who come within the terms 
of the shop agreement are at the same time subject to an industrial agree- 
ment representative in the area and trade, although the employer himself 
may not be a member of the organisation which is a party to the latter 
agreement. 

Where regulations have been laid down for “‘similar” types of work by 
a policy-making body, such as the N.A.T. or the Industrial Court, an 
employer is always at liberty to incorporate them into his contracts of 
employment, even in preference to any recognised terms and conditions 
which may be applicable (Art. 5 (2) (d) ). The award need not even relate 
to this particular employer at all. It is sufficient if any other employer 
in the same industry and district comes within its terms—either as a 
party to the proceedings or simply as a member of the industry the working 
conditions of which the award regulates. Awards of this kind are thus 
extended to similar work in the trade and area. If the award has compul- 
sory operation under sect. 2 (5) of the Order, this does not, of course, 
extend to such similar contracts. But an employer can, at his option, 
give effect to a policy of unification of labour conditions in his district by 
allowing these awards to displace the voluntary recognised terms applicable 
to similar work, whether or not he himself is directly affected by the award. 
In these limits the normative effect of collective agreements—such as it 
is—is pushed aside in favour of the national wage and labour policy 
embodied in these decisions.°? 

Lastly, there is the question of labour conditions laid down by statute. 
Whatever be the normative function of collective agreements, it must 


87 Art. 5 (2) (d) speaks of "the National Arbitration Tribunal, the Industrial 
Court, or any other body or person acting in the capacity of arbitrator,” but the 
italicised words can only refer to arbitrators appointed on a national scale, 
e.g. by the Minister under Art. 2. If they included arbitrators, acting under 
collective agreements, the clause would contradict the wording and the policy 
underlying the previous provisions which give precedence to recognised terms 
and conditions laid down by or between collective parties on both sides to volun- 
tary regulations applicable only to the undertaking of a single employer. 
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always yield to that of statutory or administrative regulations directly 
applicable to the contract of employment. Regulation of hours, etc., in 
Factory and Coal Mines Acts, regulation of wages by trade boards, etc., 
are, of course, minimum regulations for the benefit of the worker. Collective 
agreements can and do frequently lay down conditions more favourable 
to the workers affected by legislation or subsidiary legislation and are, 
insofar, valid. The employer would violate his duty to observe recognised 
terms and conditions if he applied statutory standards less favourable 
to the worker. The Order (Art. 5 (2) (e) ) makes, however, a distinction 
between employers who are members of organisations which are parties 
to a collective agreement or award or to a national award, and outsiders. 
An employer of the first category cannot choose any statutory or adminis- 
trative norm in preference to recognised terms which apply to a given 
contract of employment and which in fact are more favourable to the 
worker. But an outsider may do so, if the terms of the statute refer to 
any similar type of work, not necessarily in the same trade and district.® 

Thus, to sum up, the employer must observe recognised terms and 
conditions referring either to the particular type of work, or a similar 
type, or in the absence of the latter, a collective agreement made by 
himself with regard to similar work. A number of collective agreements 
have thus been given alternative operation. In certain cases they can 
all be displaced by national awards and by statutory and administrative 
regulations. These alternatives are not open to an employer who is subject 
to an agreement made under Art. 2 as a result of a trade dispute reported 
to the Minister. But, what is more, an Order made by,the N.A.T. for the 
enforcement of recognised terms and conditions binds the employer and 
workers concerned and cannot be contracted out in either direction, not 
even by choosing one of the alternative regulations described above.” 
The latter order is made under Art. 5 (4), which will be discussed presently. 


The Sanction of the Obligation 


The obligation to observe recognised terms or alternative regulations 
is imposed upon the employers only, not upon the workers. It is imposed 
upon all employers, no matter whether they are members of organisaffons 
or outsiders, or whether the worker concerned is a union member or not. 
But the sanction of the obligation is purely penal. It is clear that an 
employer can be prosecuted if the collective minimum wage is X, and 
if he contracts with a worker for a wage of X minus Y and pays that 
lower wage. What is not so clear is, whether the penal sanction extends 
to conditions of engagement as distinguished from terms of employment. 
Is an employer liable to punishment, if, in defiance of a clause in a collective 
agreement, he employs a boy or a woman on a particular job? There is 

68 The wording of Art. 5 (2) (e) is difficult to understand. On the face of it 
it seems to exclude the choice of statutory provisions applicable to the same 
worker, and only open up the possibility of choosing those referring to similar 
workers, which is absurd. It also looks as if it did not matter whether the 
statutory conditions were more or less favourable than those of the recognised 
terms directly applicable to the worker, and as if the only standard of comparison 
were the agreements, etc., referring to similar workers. The distinction between 
various categories of employers looks as if it was taken from their relationship 
to “similar” agreements, etc. All these difficulties can be solved by substituting 
the word “article” for the word “paragraph.” The text assumes that this 
substitution is permissible and necessary. 

6° “Subject to the provisions of paragraph (4) hereof” in Art. 5 (2). 
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in the Order no definition of “terms and conditions of employment,” 
but one is inclined to give these words a narrow interpretation, and one 
cannot but hesitate to believe that it was the intention of the draftsman 
to go to the length of making dilution of labour a criminal offence. 

Be that as it may, as far as the terms of employment themselves are 
concerned, the Ordey has given automatic compulsory and extension 
effect to collective agreements concluded on both sides by organisations 
which are substantially representative. 

At the same time this compulsory and extension effect is confined to 
the criminal law. If the employer contracts for a wage lower than that 
provided in the recognised terms and conditions, he can be prosecuted, 
but the worker cannot claim the difference. 

In war time an employer is unlikely to act in open defiance of collective 
agreements without relying on some right to do so. If he simply relies 
on the absence of civil sanctions without any colour of a right, the only 
way out of the impasse is a criminal prosecution and the settlement of 
the difference as a trade dispute. If no amicable solution can be found, 
the only thing to be done is to report the case to the Minister as a trade 
dispute, and thus to open the way to an agreement, decision or award 
which is directly enforceable under Art. 2. 

But all this is not likeiy to happen. The employer or his organisation 
will probably be of the opinion either that there are no recognised terms 
(e.g. because the parties to the agreement are not sufficiently representa- 
tive), or that the contract of employment is not covered by such terms, 
or that the terms have not been violated, e.g. because the employer has 
complied with a permissible alternative regulation. A question of this 
kind “as to the nature, scope, or effect of the recognised terms and con- 


ditions . . . or as to whether an employer is observing the recognised 
terms and conditions or . . . terms and conditions which are not less 
favourable . . .’”’ need not be left to the hazards of a decision by a criminal 


court. It may be taken up by a trade union or an employers’ association 
and treated as a quasi trade dispute, and reported as such to the Minister 
(Art. 5 (3) ). It may be so reported but it need not be. Real trade disputes 
must be taken before the Minister before hostile action can be taken, but 
the report of quasi trade disputes is always optional. The decision to 
report or not to report does not in this case rest with individual employers 
or workers at all. Neither does it exclusively rest with those organisatiois 
which are parties to the recognised terms and conditions. ‘Any organisa- 
tion of employers or any trade union which in the opinion of the Minister 
is an organisation or trade union that habitually takes part in the settle- 
ment of wages and working conditions in the trade or industry concerned,” 
may make the report. It may emanate from an organisation which does 
not operate in the particular district at all, or from a rival union operating 
in the same area, or from a national union. 

As soon as the question has been reported to the Minister, he must 
take action, and deal with the question “in the same manner as if it were 
a trade dispute reported to the Minister under the provisions of Art. 2.” 
‘The provisions of that Article shall apply accordingly.” 

If, in the Minister’s opinion, suitable voluntary means of settlement 
exist he must refer the question to those voluntary bodies. This, however, 
is not very likely to lead to a result, because no rupture has yet taken place 
between the parties—otherwise it would be a real trade dispute—and 
they have. probably already made a vain attempt at a voluntary settlement. 
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If no voluntary machinery exists or if it exists but breaks down, the 
Minister may take “any steps” or refer the matter to the N.A.T. 

Has a collective agreement, a decision or an award made upon a 
reference by the Minister under Art. 5 the same normative compulsory 
effect as if the reference had been made under Art. 2? The words “the 
provision of that Article shall apply accordingly” geem to indicate that 
this is so, and that recognised terms and conditions which have been 
subject to an agreement, decision or award involving an authentic inter- 
pretation bind all employers and workers concerned——without any possibility 
of a variation upwards or downwards, without even an option to choose 
one of the alternative collective or other regulations mentioned above. 

This interpretation is, however, contradicted by Art. 5 (4), which 
reads: ‘‘Where an award has been made by the National Arbitration 
Tribunal in consequence of a report made under the foregoing provisions 
of this Article then as from the date of the award or from such date as 
the Tribunal may direct, not being earlier than the date on which the 
question to which the award relates first arose, it shall be an implied term 
of the contract between the employer and workers to whom the award 
applies that the rate of wages to be paid and the conditions of employment 
to be observed under the contract shall, until varied by a subsequent 
agreement, decision or award such as is mentioned in the foregoing pro- 
visions of this Article, be in accordance with the award.” 

This seems to reserve the binding normative effect to awards made 
by the N.A.T. only. The presence of this provision in Art. 5 seems to 
show that in the case of quasi-trade disputes under Art. 5 no agreement 
and no decision or award other than one rendered by the N.A.T. itself 
can have any compulsory civil effect at all. 

This difficulty of interpretation can perhaps be overcome with the 
help of the following considerations. Collective labour disputes are of 
two different kinds. They are either disputes as to rights or conflicts of 
interests. An employer or employers’ organisation and a trade union 
may have a difference of opinion as regards their rights and liabilities 
under an existing agreement, or quarrel about its interpretation or its 
application to the employers and workers. These are legal questions which 
—but for sect. 4 of the Trade Union Act, 1871—could be taken before 
a court of law, and which can be solved by applying the law and inter- 
preting the contract. But where no agreement exists or an existing agree- 
ment has expired, or where one of the parties wishes to alter an agreement 
in view of changed circumstances, there is no legal problem at all. What 
there is, is a conflict about the making of new law, a conflict of interests.”° 
The term ‘‘arbitration’’ is, somewhat loosely, applied to the settlement 
of both types of conflict, while in the case of individuals engaged in a 
conflict of interests, e.g. the negotiation of a new contract, the settlement 
of terms by an impartial third party would not usually be called “‘arbitra- 
tion.’’?71_ Long before the days of trade unionism and collective disputes 


70 The analogy with the well-known distinction between legal and political 
disputes in International Law is obvious. See Oppenheim—Lauterpacht, /.c. 
vol. 2, p. 4. The terms “disputes as to rights” and “conflicts of interests” are- 
borrowed from Jnternational Law. 

71 Compare sect. 9 of the Sale-of Goods Act, 1893: ‘‘ Where there is an agree- 
ment to sell goods on the terms that the price is to be fixed by the valuation of 
a third party. ...” The distinction made in the text is broadly the same as 
that between valuation or appraisement and arbitration within the meaning of 
the Arbitration Acts, 1889 to 1934. See Hogg, Law of Arbitration, p. 9. 
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the importance of the distinction was recognised in the law of master 
and servant, but subsequently the failure to distinguish between the fixing 
of wages for work done and for work to be done led to confusion. It partly 
accounts for the unfortunate history of British industrial arbitration 
legislation in the nineteenth century.”* 

The trade dispute envisaged by Art. 2 of the Order of 1940 is primarily, 
but not necessarily, a conflict of interests. Even a dispute as to rights 
may come within the legal definition of a “trade dispute,” i.e. a “dispute 
or difference . . . connected with the employment or non-employment, 
or the terms of the employment or with the conditions of labour of any 
person.” However, it is clear from Art. 2 that, whatever course the 
Minister decides to take in order to settle an actual or apprehended trade 
dispute, the impartial tribunal called upon to deal with the matter must 
do so without being bound by existing collective agreements. Even a 
purely legal difference of opinion is treated as a conflict of interests where 
the settlement of trade disputes is involved. The maintenance of produc- 
tion is more important than the preservation of existing rights. Thus, if 
the dispute reported to the Minister under Art. 2 arose from a pure conflict 
of interpretation of, say, the overtime pay clauses in a collective contract, 
it may result in a binding agreement, decision or award, which lays down 
entirely new principles of overtime pay. 

Not so in the case of the quasi trade dispute regulated by Art. 5. Its 
essence is that it originates in a divergence as-to existing rights, and any 
impartial tribunal which has to solve the ‘‘question,’’ performs a judicial 
function, no matter whether it is a voluntary body set up by the parties 
themselves or an ad hoc board established by the Minister. If the Minister 
refers the quasi trade dispute to a voluntary board or council, the parties 
may, of coursé, arrive at a new agreement by which they not only interpret 
but vary the terms of the old one, and there is no reason why a decision 
or award should not do the same thing, provided the organisations on 
both sides agree to this course. But in the absence of such agreement, the 
quasi trade dispute can only lead to an interpretation of the existing 
conditions of employment and, subject to what has to be said below about 
the N.A.T., not to a variation. The procedure under Art. 5 may be out- 
wardly similar to that under Art. 2, its essence is totally different. 

Now it is one thing to give binding normative effect to agreements, 
decisions and awards which embody new labour conditions and which 
are made in order to settle a trade dispute, and another thing to clothe 
with the effect of ves iudicata interpretative decisions in purely legal 
disputes rendered by voluntary and ad hoc bodies. With ves iudicata 
effect, that is, not only as between the individual employer and worker 
between whom the question may have first arisen, but between all those 
employing workers and working in the trade and area.”?? And, what is 
more, it would be rather strange if a recognised term became civilly binding 

72 For the difference between the Cotton Arbitration Act, 1800, 39-40 Geo. 
III, c. 90, and the arbitration clause in the Combination Act, 1800, 39-40 Geo. 
III, c. 106, see Amulree, pp. 26-29, 35-36. It seems that Pitt was quite aware of 
the distinction and used it for his own purposes. For the subsequent confusion, 
especially in the report of the Select Committee on Equitable Councils of 1856, 
see ibid. p. 67. For the failure of Lord St. Leonard’s Act, 1867, ibid. p. 81. 

73 It is precisely this kind of ves iudicata effect of an arbitrator’s decision in 
a collective dispute as to rig’ ts which the Exchequer Chamber refused to recognise 
in Hill v. Levey (1858), 3 f and N. 702. For details see Amulree, p. 59. The 


case was discussed before various Royal Commissions. It played an important 
part in the social history of.the printing industry. 
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upon individual employers and workmen, including outsiders, simply 
because it happened to be the object of a difficulty of interpretation, 
leading up to a decision by an arbitrator. Would it not be odd, if the 
civil sanction of the general obligation to obey recognised terms and 
conditions was to be found in the possibility of extrajudicial authentic 
interpretation with binding effect? 2 

Thus, despite the sweeping reference to Art. 2 in Art. 5, there is a 
great deal which speaks against the conclusion that agreements made, 
and decisions or awards rendered, under Art. 5 share the compulsory 
normative effect provided for in Art. 2. It should also be remembered 
that the latter is, to a certain extent, the corollary of the conditional 
prohibition of hostile action. In cases under Art. 5 no hostile action is 
threatened from either side, and there is therefore perhaps less necessity 
for the legal sanction. 

Nevertheless, Art. 5 (4) does give this binding effect to an award made 
by the N.A.T. in an interpretative dispute dealt with under Art. 5. Awards 
made by the N.A.T. are singled out amongst others for this purpose. 
Why should that be so? Why should an award made by the N.A.T. have 
a compulsory civil effect denied to an award emanating from a voluntary 
conciliation board? Why should the Order suddenly jettison its obvious 
preference for settlement by voluntary bodies, a preference which runs 
through the whole of British industrial legislation, such as the Conciliation 
Act, 1896, and the Industrial Courts Act, I919? Why this apparent 
departure from the Whitley spirit? 

It seems to the present writer that the answer can be found in the 
Order itself. The Minister must refer the quasi trade dispute to voluntary 
settlement if there is any chance of doing so with success (which is unlikely 
in these cases). But as soon as the existing dispute as to rights is referred 
to the N.A.T., it is treated as a conflict of interests. Only the N.A.T. 
can treat it thus, and indeed must do so. It must use the interpretative 
dispute for a policy making decision in conformity with its general wage 
policy. It does not simply interpret the recognised terms and conditions 
which form the object of the dispute, it takes into consideration the various 
“not less favourable” alternative regulations applicable to “similar 
workers” in the same industry. But it does more. It has regard ‘‘to 
any collective agreements concerning the terms and conditions of similar 
workers in comparable trades or industries” (Art. 5 (3) ). It uses the legal 
conflict in order to pursue its policy of regulating and unifying labour 
conditions, without being hamstrung by industrial or territorial boundaries 
or existing agreements. To give to an award of this kind compulsory 
normative effect does not mean to introduce the institution of ves iudicata, 
because the award is not a judicial decision at all, but an order which 
creates new law. It should always be remembered, however, that such 
policy-making Orders presuppose an application to the Ministér by one 
of the parties concerned. Here, as elsewhere, we are faced with the 
phenomenon, that the present wage and labour policy of Great Britain 
constitutes a compromise between the idea of spontaneous collective 
action and that of state regulation of wages and conditions of 
employment. 

The only civil sanction, then, of the obligation to obey recognised 
terms is, that they can—in cases of difficulty of construction, etc.—be 
submitted to the N.A.T. and that they can be used for the moulding of- 
new labour conditions made by the N.A.T. which bind the individual 
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workers and employers”4—if necessary with retrospective effect back to 
the time when the “question” first arose. 

Once such an award has been made, it becomes part of the relevant 
contract of employment, without any alternative recourse to other similar 
agreements, awards, etc., without any possibility of contracting out for 
the benefit of either party. It has this effect “until varied by a subsequent 
agreement or award such as is mentioned in the foregoing provisions of 
this Article,” a clause which, in the nature of things and despite its 
wording, cannot refer to agreements, etc., governing the contracts of 
“similar” workers but only to those of the worker coricerned himself. Such 
a subsequent agreement, etc., may contain recognised terms the violation 
of which is a criminal offence for the employers, but otherwise it does not 
bind the individuals, unless it has been made in the course of a genuine 
trade dispute. Nevertheless, it puts an end to the normative effect of 
the award made by the N.A.T.”8 

If this interpretation of the Order which cannot be but tentative is 
correct, it follows that collective agreements as such have no compulsory 
civil normative effect under Art. 5 at all, because this effect is reserved to 
awards made by the N.A.T. It must be admitted, however, that the 
wording of the Order is not always clear and gives rise to many doubts, 
many of which have not been solved by the above analysis. 

The result is this: collective agreements made under Art. 2 (5) have 
full civil compulsory and extension effect, but no effect in criminal law. 
Precisely the ‘opposite is true of recognised terms and conditions. A given 
agreement may, of course, come under both Articles. 


Conclusion 


It is perhaps permissible to draw a few general conclusions from the 
discussion of the Order of 1940. The legal enforcement of collective agree- 
ments, is, as we have said above, a political problem of the first magnitude. 
The solution embodied in the Order is that all the more important agree- 
ments must be observed by the employers who are liable to criminal 
prosecution if they fail to do so, and that the individual workman derives 
direct civil rights from those agreements which have been made as a 
consequence of a ministerial reference in the case of a trade dispute. This 
‘ is a war time expedient and no more. Whatever may have been the 
original intention of the Order—and it is more than probable that in 


714 Compare the wording of Art. 5 (4) with that of Art. 5 (1). 

75 See Art. 5 (2). 

78 It does not seem permissible to draw any exaggerated conclusions from 
the use of the singular “employer” in Art. 5 (4), in contrast to the plural in 
Art. 2 (5). It would be legalistic in the extreme and contrary to the social scheme 
underlying the Order to infer from this that the award rendered by the N.A.T. 
binds only the employer in whose factory, workshop, office, etc., the dispute 
as to rights first happened to arise. This individual conflict is only the occasion 
which gives rise to a collective conflict, it is the latter which is involved in a case 
under Art. 5—for it is only if a collective organisation deems the individual 
question important enough for the collective hue and cry to be raised that the 
machinery of Art. 5 is set in motion at all. It would be ludicrous if the collective 
mountain parted and gave birth to an individual mouse. Besides, the conflict 
of rights may arise in the workshops, etc., of more than one employer simul- 
taneously and it may be a general question ‘‘as to the nature, etc., of the recog- 
nised terms and conditions in any trade or industry in any district.” The 
present writer prefers to attribute the use of the singular in Art. 5 (4) to a 
drafting error. 
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1940 it was not meant to be more than an instrument for the prevention 
of industrial friction—it has become part of the general scheme for the 
planning of the labour market, of wages, hours and other conditions of 
work. It is within this scheme that the collective agreement has found 
its place in war time. The State has decided to use the freely negotiated 
collective bargain as part of the processes of social gnd economic war-time 
planning. 

But to say this, is to acknowledge that the role played by the collective 
agreement in society has changed. When Mr. and Mrs. Webb “discovered” 
the collective agreement, they could describe it as a means of counteracting 
the natural inequality of bargaining power between capital and labour. 
‘Under its influence the level of wages tended to become the result of 
balanced collective forces. It reflected no longer the bargaining power of 
individuals, but the relative strength of organised labour and organised 
employers. It was, in limits, the anticipated result of the labour dispute 
which it prevented. The method of collective bargaining had this in 
common with that of free competition: that it left the determination of the 
price of work—and the conditions under which wages were earned—to 
the free interplay of social forces, collective forces, it is true, not individual 
forces. This is not the theory which underlies the Order of 1940. There 
the collective agreement appears as part of a plan laid down by the 
political organs of the State. Employers’ organisations and trade unions 
tend to become instruments for the realisation of the social and economic 
policy of the government—their contracts no longer reflect their own 
fighting strength, but the standards of adequacy laid down by the State. 
The social wage becomes a political wage. The influence of both capital 
and labour on the conditions of employment must assert itself in the 
political field rather than in the industrial field. 

This war-time phenomenon was foreshadowed by an unmistakeable 
development which occurred between the world wars, and the theoretical 
expression of which can be found in Milne-Bailey’s book on Trade Uniontsm 
and the State. The question is to what extent it will be allowed to continue 
when the war is over. 

How far can labour disputes and free negotiation of wages and other 
conditions of employment be regarded as compatible with the planning of 
wages by the State? How far must these processes be changed under 
conditions of ‘‘full employment”? It is questions of this kind which— 
above and below all legal refinements—must determine our attitude 
towards the problem of the enforceability of collective agreements. The 
present writer is convinced that the traditional British method of trade 
union negotiation can be reconciled with state planning, but the terms of 
the compromise will have to be carefully considered by trade unionists — 
and employers. The combination of state minimum wage legislation with 
collective bargaining which has been one of the peculiar achievements of 
British ldbour law and the importance of which was emphasised by the 
Whitley Reports may perhaps show the way towards a solution of the 
problem. Those who have to consider the future of collective labour law 
in Britain must be invited to keep before their eyes the political significance 
of the difference between the method of compulsory arbitration and that 
of the legal enforceability of the freely negotiated collective agreement. 
The latter may help to strengthen a free trade union movement, while the 
former is almost certain to undermine it. Thus, of the two distinct legal 
institutions embodied in the Order of 1940 one, the conditional prohibition 
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of stoppages coupled with the compulsory powers of the National Arbitra- 
tion Tribunal, should be regarded as a temporary war measure only. But 
the normative compulsory effect of collective agreements may come to 
stay in Post-War Britain. 

British collective labour law is in one respect unique among the legal 
systems of the larger industrial countries. Trade union “recognition” 
was achieved in this country by purely industrial as distinct from political 
and legislative action. No Wagner Act, no Weimar Constitution, no 
Front Populaire legislation has imposed upon British employers the duty 
to enter into negotiation with trade union representatives. The proud 
edifice of collective labour regulation was built up without the assistance 
of the “law.” After the war the relationship between collective bargaining 
and the law may have to be redefined. Let it then be remembered that 
legal over-refinement and analysis is apt to have the effect of a mildew on 
a fresh plant. It is only if the law can adapt its own methods to the 
requirements of this new branch of legal learning that it can hope to 


achieve fruitful results. O. KAHN-FREUND. 
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A BOLD ATTEMPT AT SOLVING THE PROBLEM OF 
ADMINISTRATIVE JUSTICE ABROAD 


N Czechoslovakia the defence of the rights of citizens against ail 
the organs of public administration, including even the President of 
the Republic, was entrusted to a special administrative tribunal—the 

Supreme Administrative Court. Anyone who felt that his rights were 
affected through a decision made by any administrative officer could turn to 
this Court for protection. And State officials themselves could call upon its 
services for the defence even of those of their rights which were associated 
with their status as civil servants. This Court was composed of a number 
of Senates, composed of entirely independent and highly qualified judges 
—experts in all possible questions relating to public law. During its brief 
independent existence—from the creation of the Republic to the occupation 
after Munich and the Ides of March, 1939—it gave decisions in thousands 
and thousands of cases, and often reversed those of the highest State organs. 
Its judicature, published in a special collection, became an almost authori- 
‘tative and very valuable interpretation of all kinds of rules of public law. 
Through its activity the highest administrative court became one of the 
chief pillars of the Czechoslovak rule of law (and thus of democracy ; 
for only a state in which an unconditional observance of all rules of law 
is fully guaranteed can be, and remain, really democratic.) 

The Czechoslovak Supreme Administrative Court remained, however, 
in Prague after the German-Hungarian occupation of Czechoslovakia, 
and then came into the hands of the Nazi occupants—thus immediately 
losing all the attributes which made it so outstanding as an institution— 
and ceasing, in fact, to be a court at all. 

Meanwhile there was created and internationally recognised on the soil 
of the United Kingdom the Czechoslovak Government and the President 
of the Republic, and there was gradually built up the whole of the Czecho- 
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slovak State machinery—in so far as this was in any case possible and 
useful. There were thus instituted in Great Britain—on a small scale, 
yet in such a way that they could carry out over here at least the most 
essential parts of the State administration—the Ministries of Foreign 
Affairs, the Interior, National Defence, Social Welfare, Justice, Education 
and Economic Reconstruction, while there were fyrther created certain 
central administrative offices—such as the Chancellery of the President 
of the Republic, the Presidium of the Council of Ministers and the Supreme 
Office of Control of State Accounts. 

And then—when the work of this Czechoslovak State administrative 
apparatus had been fully set in motion—it was suddenly discovered that 
something was lacking—and that was provision for administrative justice. 
In private (civil) law matters there were available the British civil courts. 
And even though a considerable number of Czechoslovak officials enjoy 
over here exemption from the local jurisdiction of the courts, on the score 
of their diplomatic immunity, in case of necessity the President and the 
Czechoslovak Government can waive such rights for any one of their 
officials. For matters of criminal military justice there are also over here 
the Czechoslovak Military Courts, even though their jurisdiction is notably 
weakened. Nevertheless, for questions of Czechoslovak public law no 
judicial forum was established. Those supreme sanctions which were - 
provided in the Republic by the Supreme Administrative Court against 
possible errors on the part of the administration, and against the 
possibility of illegal decisions by the Czechoslovak ministries and their 
offices, were over here not available. 

In view of the anomalous situation in which the Czechoslovak Govern- 
ment at present finds itself this state of affairs is comprehensible enough, 
and no objection could reasonably be made to it. For the right of making 
complaints regarding decisions of offices of the Czechoslovak Republic 
abroad would still be guaranteed to Czechoslovak citizens, and they could 
be realized after their return home by application to the re-instituted 
Supreme Administrative Court of the Republic. But this was not enough 
to satisfy the well-known and typical Czechoslovak sense for the rule of 
law, which once again manifested itself in the most complete and clear 
fashion. The Czechoslovak President—true to the traditions of the 
Republic of Masaryk—made every effort to see that even in this excep- 
tionally revolutionary time, in which the principles of law are so difficult 
to apply, the objectivity of the decisions of the Czechoslovak administration 
should be ensured as far as possible, as well as the fullest respect for law— 
and that therefore even to-day the citizens of Czechoslovakia should not 
remain without proper protection in respect of such matters. On the motion 
of his Government, the President of the Republic instituted over here, 
for the purpose of extra-governmental concern regarding public law—as a 
substitute for the Supreme Administrative Court—the Juridical Council. 
Its statute and jurisdiction were determined by the President of the Re- 
public by a special Act drawn up in the form of a letter to the Czechoslovak 
Prime Minister. This Act represents a complete novelty in the realm of 
administrative law, and its character and boldness are so interesting that 
it is appropriate to quote it here in extenso— 


“Mr. Premier, 


“The Government, being concerned to provide our State machinery 
abroad—as a substitute for the administrative judicature which is not 
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realizable over here—with at least an impartial legal advisory authority, 
decided in its session of 30th January, 1942, to suggest to me that I should 
institute a Juridical Council of the Czechoslovak State Machinery. 

“As I share the.attitude of the Government, and am prepared to act 
upon their suggestion, I hereby institute a Juridical Council of the Czecho- 
slovak State Machinery, controlled by the following regulations— 


“1. The Juridical Council of the Czechoslovak State Machinery is a 
body of five members, the President, Vice-President, and three members 
of which are nominated by the President of the Republic (on the motion 
of ‘the Government) for the purpose of giving its legal advisory opinion 
as to whether a particular enactment or decision of the Government or 
of any of the central offices is compatible with the Czechoslovak juridical 
order. 

“2. The Juridical Council will itself arrange its procedure. Those of its 
miembers who are at the same time officials of the State machinery will 
exercise their functions in the Juridical Council independently of their 
official position in the administration, and are in respect of such matters 
responsible only to their conscience. 

“3, The opinions of the Juridical Council may be asked for as each 
case requires by the President of the Republic or the Supreme Office of 
Control of State Accounts, or by any Czechoslovak citizen whose rights 
are affected by a particular enactment or decision. 

“4. The Juridical Council shall invite the central office regarding the 
enactments or decisions of which it is called upon to deliver a legal opinion 
to explain through its representative verbally the procedure followed 
with respect to them. The Juridical Council shall not examine questions 
of fact. After a declaration by the Minister of Justice or his representative, 
and if it is a question of military law, then also after a declaration by the 
President of the Supreme Field Court, the Juridical Council will give its 
opinion and communicate it to whomever has sought it, as well as to the 
appropriate central office. 

“s, The Ministry of Justice, or another central office through its 
intermediary, may also demand of the Juridical Council legal opinions 
de lege ferenda. 

“6. The work of the Chancellery of the Juridical Council will be dealt 
with by the Ministry of Justice, in accordance with the instructions of its 
President, and its chief officer will be the secretary of the Council. Those 
members of the Council who are not officials of the Czechoslovak State 
Machinery and who are unremunerated will be suitably rewarded for their 
services. 

“Dr. Epuarp BENES.” 

“London, 4th February, 1942. 


I. The Quasi-judicial Function of the Juridical Council 


From the above statute it will be seen that the legal character of the 
Juridical Council is determined by the following major principles— 


1. The Juridical Council is not a judicial organ and it does not lie within 
its jurisdiction to make judgments which would without further reference 
become binding upon administrative offices. It can only give legal opinions, 
the force of which lies solely in the legal conviction and arguments by which 
they are supported. 
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2. The Juridical Council is entitled to judge only whether this or that 
concrete act of the Government or of any central office is or is not consistent 
with the valid Czechoslovak legal order. This enactment affects the deci- 
sions of all Czechoslovak administrative organs which have so far been 
functioning in the territory of the United Kingdom. 

3. The right to invoke the opinion of the Juridical Council—i.e. what 
we describe as active legitimation—falls to— 


(a) The President of the Republic. 

(6) The Supreme Office of Control of State Accounts. 

(c) Any Czechoslovak citizen whose rights are affected by a definite 
concrete act of the State administration. 


As I see the matter, this last provision—under (c)—-represents the back- 
bone of all the quasi-judicial construction of the Juridical Council. I¢ 
means that any Czechoslovak who feels himself to be in any way injured by 
this or that Czechoslovak office may turn to the Juridical Council for assistance. 
And it means further that this Council is obliged to concern itself with the 
matter and furnish its opinion, supported by appropriate legal grounds 
for its decision. 

4. The members of the Juridical Council—who are nominated by the 
President of the Republic on the motion of the Government—are entirely 
independent while exercising their functions, and are in this respect answer- 
able only to their consciences. 

From all the above it is evident that the Juridical Council has all the 
main attributes of a regular judicial organ, except the most fundamental 
ofall: that of the formal binding force of its decisions, which can therefore 
from the legal standpoint only be considered as advisory opinions. This 
is really—if we consider only the foundation of the matter and disregard 
various considerations of a purely procedural character—the only minus 
of the Juridical Council in relation to the Supreme Administrative Court. 
This minus is, of course—considered from the theoretical point of view— 
very substantial. But if we examine it from the purely practical standpoint 
—which is here the only one of real importance—this difference assumes 
quite another aspect. 

What, for instance, would happen if the Juridical Council gave an 
opinion against an act of the State administration ? „What sort of practical 
effect would it have? A Czechoslovak citizen would have in his hands a 
document in which it was laid down in black and white by a special Czecho- 
slovak organ instituted for the purpose by the President of the Republic 
that such and such a Czechoslovak office had made a decision which was 
in conflict with the valid Czechoslovak law. Can one believe that in such 
a situation the Czechoslovak office affected—even though it might perhaps 
have objections to make against such an opinion of the Council—would 
not submit and alter its own decisions? I believe the alternative to be 
inconceivable, and that the unfavourable consequences which would result 
auf the office in question persisted in adhering to its illegal decision afford a 
sufficient guarantee that this course would not be followed. 

It is certain, of course, that from the purely juridical point of view the 
creation of an administrative court in the full sense of the term would 
have been a more perfect solution. Nevertheless, superior weight had no 
doubt to be given to metajuristical arguments in the other direction. 
For it would certainly not be prudent in the given situation to entrust to 
five individuals appointed ad hoc such absolute power over all the Czecho- 
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slovak State administrative apparatus abroad. There are not over here 
a sufficient number of individuals who possess the necessary qualifications, 
for not a single one of the judges of the Czechoslovak Supreme Adminis- 
trative Court has succeeded in escaping from the Nazi occupation; and 
there are not available over here in any case all the necessary collections 
of laws and enactments. 

In view of this state of affairs, the creation of the Juridical Council— 
and the Czechoslovak Government is the first of the exiled governments 
to proceed to such a solution—with authority on the scale indicated above 
represents even from the standpoint of the rule of law the best measure 
which could be adopted in these circumstances. The fact that the Czecho- 
slovak Government, even in the midst of this revolutionary and transitional 
period, should be concerned to secure such a high degree of legal certainty 
by laying upon itself such fundamental limitations provides the clearest 
possible demonstration of the maturity and soundness of Czechoslovak 
democracy in its activities abroad. 

From the point of view of international law all this construction does 
not create any difficulties. The institution of the Juridical Council not 
only is not stricto jure a judicial forum, but it concerns itself with questions 
the solution of which cannot fall within the competence of any other 
(foreign) organ,-and in respect of which, therefore, the principle of the 
`- territoriality of the state power of a host-state is in no way affected. 

What is involved is a body of purely public law relations between the 
Czechoslovak State and its subjects, a body of relations which, in view of 
their nature, cannot comprehensibly be subject to the cognition of or to 
revision by any foreign authorities, and whose administration by the 
Government (in the widest sense of the term), or as the case may be, by 
the appropriate organs of administrative justice, is implicitly ensured— 
from the standpoint of international law—by the act of recognition and 
by the granting of hospitality on the part of the host-state. 


II. The de lege ferenda Function of the Juridical Council 


It will certainly not have escaped the attention of the reader that the 
Juridical Council was not destined to remain only a quasi-judicial organ, 
solely and exclusively. As already indicated above, in accordance with 
Point 5 of its statute the Ministry of Justice, or another central office 
through its instrumentality, can ask of the Juridical Council legal opinions 
and recommendations de lege ferenda. In this way a legal foundation has 
been provided for the co-operation of the Council in the preparation and 
drafting of legislative and other normative provisions. 

The objection may perhaps be made that what is-here involved is a 
fusion of the judicial and the normative functions. This fusion is, however, 
only apparent and does not in any sense violate that fundamental principle 
of the division of the state power which since the time of Montesquieu 
has been a distinctive characteristic of democracy. The Juridical Council 
participates in legislative and normative activity generally only in an 
exclusively advisory capacity, and its technical testimony can, but need 
not, be taken into consideration in ultimate normative decisions which 
over here are solely in the province of the Government or, as the case 
may be (as far as it is a question of legislative activity in the narrow sense 
of the term), of the President of the Republic. 

The relation, then, between the de lege ferenda function of the Juridical 
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Council and that of the President of the Republic and the Government 
as the supreme legislators (in so far as the Parliament of the Republic 
is precluded from meeting) is similar to that which in the Republic was 
exercised, for instance, by the executive in preparing the,draft of a law when 
the right to accept it as a valid law, or to reject or modify it, was exclusively 
in the hands of Parliament. And the Juridical Council has actually no 
initiative even in respect to the preparation of such drafts; it must in 
every case wait for its services to be called upon by the organs which are 
here entrusted with legislative and normative powers. 

On the other hand, both functions of the Juridical Council—quasi- 
judicial and de lege ferenda—complement one another practically over 
here in a very satisfactory manner. For if the Council in the course of its 
quasi-judicial activity discovers certain shortcomings or gaps in the valid 
legal order, it is able, in the course of its activity de lege ferenda, to recom- 
mend, on the basis of its experience in this direction, the most appropriate - 
means for eliminating them. Both these functions, therefore, are funda- 
mental elements in one mission: concern for the legality of the Czecho- 
slovak State machinery and its activity abroad. And it can be safely said 
that this high mission is being carried out by the Council in a conscientious 
and painstaking fashion, and with a full awareness of its responsibilities. 


Ep. Ta’Borsxy. 


INCOME TAX ON CAPITAL PROFITS 


HE centenary of the Income Tax Act, 1842, the forerunner of 

our Income Tax Code, having just occurred, this is perhaps a 

fitting opportunity to epitomize the judicial views on one of the 
leading principles of this Code, that is to say, that Income Tax is a tax 
on income, not on capital. 

Since Lord Macnaghten’s epigram in A tiorney-General v. London County 
Council (1901), A.C. 26—“ Income Tax is a tax on income; it is not meant 
to be a tax on anything else’-—and Lord Halsbury’s observation in 
Scoble v. Secretary of State for India (1903), A.C. 299—"“‘I think it cannot 
be doubted, both upon the language of the Act itself and the whole purport 
and meaning of the Income Tax Acts, that it never was intended to tax 
capital’’—we have been reminded time and again of the paramount 
importance of this principle: see recently Z.R.C. v. British Salmson Aero 
Engine, Ltd. (1938), 3 All E.R. 283. 

There exists no statutory definition of either “income” or its correlative 
term “capital,” and Lord Macmillan’s Committee on the Codification of 
the Income Tax Law has followed the present law in not attempting a 
definition of either term. (Report Vol. I—Cmd. 5131—p. 23-24) Lord 
Halsbury (in Scoble v. Secretary of State for India, supra) has warned us 
that the Income Tax Act is not cast upon absolutely logical lines and 
“that which justifies the exaction of the tax is that the things taxed have 
either been or have been held to be the subject of taxation.’’ Thus we 
_ are referred back to the Code and its construction by the Courts. 

When we look at the various charging sections, leaving Schedules A 
and B for the moment, we find that it is the “profit” or “gain” arising 
from various sources which is charged with tax. Again, no definition of 
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“profit” or “gain” is provided by the Code, but it has been held to be 
an axiom of income tax law that ‘‘anything in the nature of a capital 
accretion is outside the words “profits or gains,” as used in these Acts; 
that, of course, follows from the scope of the Act, and it is sanctified by 
the usage now of a century.” (Ryall v. Hoare (1923), 2 K.B. 447, per 
Rowlatt, J.) So much then is clear that income tax is not a levy on 
capital, and neither ‘the so-called Landlord’s Property Tax, Schedule A, 

nor the so-called Farmer’s Income Tax, Schedule B, are exceptions of the 
principle. It is true that the basis of assessment under the two last- 
mentioned Schedules is not the profit arising from, but the annual value 
of, land, but it must be borne in mind that the annual value is the standard 
only by which the profits derived from the ownership and the occupation 
of land respectively are measured in terms of rent. The position has 
recently been delineated by Lord Moncrieff in Trustees of Earl Haig v. 
I.R.C. (22 T.C. 725) in these words: ‘‘There are accordingly still profits 
and gains which may be ingathered by the taxpayer, yet may not be 
subject to tax. A profit may result in accretion to capital as well as in 
accruer of income. It is profit of the latter order which alone attracts the 
tax. Profits of the other order are exempt.” A great deal of the vast 
bulk of case law that has grown round the Income Tax Code is concerned 
with drawing the line between these two classes of profit. The problem 
bears a different complexion according to whether the Revenue seeks to 
charge incomings with tax, or whether the subject seeks. to ease his tax 
burden by deducting outgoings from his taxable income, but the under- 
lying principle is the same in both cases: “(Income tax) does not tax 
capital. As a corollary to that, in ascertaining profits, payment of a 
capital nature may not be deducted” (per Sir Wilfrid Greene, M.R., in 
I.R.C. v. British Salmson Aero Engine, Lid., supra). 

The distinction between the two classes of profit and expenditure 
begs, of course, the fundamental question of what is taxable ‘‘income,’’ 
and Lord Moncrieff admits that “the differentiation in any particular 
case of profit as resulting in capital appreciation on the one hand, or on 
the other in accruer of income may be expected to introduce questions of 
difficulty.’’ The dividing line between income and capital was most 
clearly established in an American authority, the judgment of the Supreme 
Court of the United States in Eisner v. Macomber (1919), 252 U.S. Rep. 
189, and various dicta by Pitney, ]., in that case were quoted with approval 
by Lord Finlay, in I.R.C. v. Blott (1921), 2 A.C. 171. The relevant passage 
from his Lordship’s speech runs thus: ‘‘Income derived from property 
is “not a gain accruing to capital ’ not a growth or increment of value in 
the investment; but a gain, a profit, something of exchangeable value 
proceeding from the property, severed from the capital however invested 
or employed, and coming in, being ‘derived,’ that is, received or drawn 
by the recipient (the taxpayer) for his separate use, benefit and disposal.”’ 
Sankey, J. (as he then was), in Pool v. Guardian Inuestment Trust Company 
(1922), 1 K.B. 34, also quoting Eisner v. Macomber, supra, said: “The 
words capital, income and assets may have different legal and popular 
meanings, but the duty under Schedule D is a duty chargeable on profits 
or gains, and not upon capital. As Mr. Justice Pitney points out (in 
Eisner v. Macomber), the fundamental relation of capital to income has 
been much discussed by economists, the former being likened to the tree 
or the land, the latter to the fruit or the crop.” This metaphor has since 
been frequently applied in distinguishing capital from income: see Ryall 
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v. Hoare, supra; Lowry v. Field (20 T.C. 679); Trustees of Earl Haig 
v. I.R.C., supra; Leader v. Counsell (1942), 1 All E.R. 435. Instead of 
using a metaphor, however striking, it is perhaps more helpful to apply 
the definition quoted by Sankey, J. in Pool v. Guardian Investment Trust 
Co., supra, from Eisner v. Macomber: ‘‘Income may be defined as the 
_ gain derived from capital, from labour, or from both combined, and the 

essential matter is that income is not a gain accruing to capital but a 
gain derived from capital.” 

Having these observations in mind, we can now approach the charging 
sections of the Income Tax Code. Schedules A, B, C and E are self- 
explanatory, so far as our problem is concerned. It is the residual Schedule 
D which has given rise to much controversy. Schedule D charges, inter 
alia, “the annual profits or gains arising or accruing from any kind of 
property whatever,” and it then specifies six “Cases,” under which tax 
within the scope of the Schedule is to be charged. When the ‘‘Cases”’ 
are examined, it will be found that there is no further reference to “ profits 
arising or accruing from any kind of property.’’ Under the “Cases” tax 
is charged ‘‘in respect of” various sources, namely, trade—Case I; pro- | 
fession, employment, or vocation—Case II; interest, dividends, annuities, 
discounts—Case III; income from foreign securities—Case IV; income 
from foreign possessions—Case V. The residual or ‘‘sweeping-up”’ Case 
VI charges tax “in respect of any annual profits or gains not falling under 
any of the foregoing Cases.’’ Does this refer back to “profits arising or 
accruing from any property whatsoever,” as mentioned in the general 
charging words of Schedule D, and can such reference be read into Case 
VI so as to make accretion or appreciation of capital a taxable “profit 
arising or accruing from property’’? It is now established that Case VI 
does not so tax accretion to capital (or “‘ capital profits,” as such increments 
are commonly called). Jones v. Leeming (1930), A.C. 415, is the leading 
authority for this proposition. In this case the taxpayer had acquired 
options to purchase rubber estates and had sold them at a profit. It was 
found by the Commissioners that the taxpayer had acquired the options, 
not with the intention of holding them as an investment, but with the 
sole object of turning them over again at a profit. It was held by the 
House of Lords, affirming the two Courts below, that the profit arising 
from the transaction was an accretion to capital and not subject to’ tax 
under Case VI. In the Court of Appeal, Lord Hanworth, M.R., gave an 
exposition of the scope of Case VI, which is both concise and lucid: “If 
you are to apply Case VI, it must be in respect of something to which 
Schedule D applies: it must be something in the nature of profits or 
gains in contradistinction to capital. ... Capital accretion, whatever 
else may fall within Case VI, does not fall within Case VI, and it is not 
taxable for the reason that it is not a source.’’ This statement of what is 
not within Case VI is well supplemented by Lord Dunedin’s statement in 
the same case of what is within Case VI: “The limitations of the words 
‘profits and gains’ were pointed out by Lord Blackburn long ago in the 
case of Attorney-General v. Black, L.R., 6 Ex. 308, when he said that 
profits and gains in Casé VI must mean profits and gains ejusdem generis 
with the profits and gains specified in the preceding five Cases.’’ In other 
words, in order to attract tax under Case VI, profits must be in the nature 
of, or analogous to, profits such as are gained by the exercise of-a trade, 
profession or vocation, or they must be in the nature of interest for the 
use of money, or of rent for the use of land. 
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Lowry v. Field (1936), 2 All E.R. 735, is a more recent case on the 
subject. Here the taxpayers had invested money in options for mining 
property, and the exercise of the options resulted in the acquisition of 
shares. They were assessed on the difference between their subscription 
and the nominal value of the shares. Lawrence, J. held that the profit 
was of a capital nature and therefore not liable to tax. The reasoning of 
his judgment demarcates very clearly cases which are mere cases of capital 
profit from those which have the nature of revenue profit and thus attract 
tax under Case VI: ‘‘I am inclined to think that wherever there is an 
investment of money there must be a possibility of the profit upon that 
money recurring for it to be a revenue profit, and where, as here, the 
particular profit is not a profit which can recur, it is in such a case a profit 
of a capital nature. In my view that reasoning harmonises with the cases 
which have held that recurring profits where there is no investment of 
money may be of a revenue nature, the conception being that the capital 
nature there involved is nothing more than the individual’s efforts, and 
the individual’s efforts always being capable of recurring, the profit which 
is so derived from the individual source is treated as being a casual profit 
which may fall under Case VI.” Lawrence, J. is alluding to the case of 
Cooper v. Stubbs (1925), 2 K.B. 753, where the Court of Appeal held 
(by a majority) that profits arising from dealings in “cotton futures”’ 
were taxable under Case VI. In Cooper v. Stubbs it was the making and 
closing of executory contracts for the future purchase or delivery of cotton 
which resulted in gains. There was no capital investment, and therefore 
no capital profit, and the particular activity of making and closing con- 
tracts was something analogous to trading, although it had been found 
as a fact that it did not constitute a trade within Case I. The individual's 
efforts involved (to use the language applied by Lawrence, J.) may also 
be analogous to the exercise of a profession, or may be in the nature of 
an employment, and where this results in profit, albeit casual, this profit 
is subject to tax under Case VI: see the recent case of Hobbs v. Hussey 
(1942), 1 All E.R. 445. 

Having established the rule that “capital profit’’ is not a source of 
income within the scope of the Income Tax Code and therefore not taxable, 
we at once observe that this statement is subject to a most important 
qualification. The accretion of capital becomes a taxable profit if it 
results from trade. ‘‘The circumstance that the profit is due to an accre- 
tion in the value of the article does not negative the application of income 
tax, because the accretion of value to the article may have been the very 
thing that a trade within Case I was established to secure” (per Rowlatt, 
J., in Rees Roturbo Development Syndicate v. Ducker—13 T.C. 366). But 
this qualification needs further qualification. Not every capital profit in 
the hands of a trader is taxable trading profit. It must be profit arising 
or accruing from a trade, not just profit arising or accruing to a trader, or 
to put it in more technical terms, the source of the taxable income is the 
profit arising from the exercise of a trading activity, not the profit from 
capital as such. It is obvious that a trading concern may have capital 
which is not directly employed in the carrying on of its trade, e.g. business 
premises, office furniture, investments, etc., and any profit from an appre- 
ciation of value of such assets would not be taxable income. To put it in 
the shortest possible way: in the case of a trader we have to distinguish 
between the assets with which he trades, and those in which he trades. 
The economists have termed these two sets of assets “fixed capital” and 
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“circulating capital,” and these terms have found judicial recognition. 
Lord Hanworth, M.R., said in Mallett v. Staveley Coal & Iron Co.—13 
T.C. 772: “One has to keep clear in one’s mind that in dealing with any 
business there are two kinds of capital, one the fixed capital which is laid 
out in the fixed plant, whereby the opportunity of making profits or gains 
is secured, and the other the circulating capital, whigh is turned over and 
over in the course of the business which is carried on.’’ And again (in 
the same case): “One must separate the sum employed in the purchase 
of the business from the sum employed in the carrying on of the business, 
or otherwise the circulating capital.’’ The rule can be stated thus: Profits 
arising from the accretion of fixed capital (commonly called “capital 
assets’’) are not a source of taxable income, profits arising from the accre- 
tion of circulating capital are. Conversely, it may be noted here, expendi- 
ture made in respect of fixed capital or “capital assets” is not a proper 
deduction from trading profits, while expenditure made in respect of 
circulating capital, or in other words, made for the purpose of trading, 
generally is. The application of this rule is complicated by reason of the 
fact that no particular asset is imprinted once and for all with the character 
of “fixed” or “circulating” capital. 

Fixed capital may be converted into circulating capital, and vice versa, 
according to the vicissitudes of the business. A business may start with 
or without fixed capital. The latter case may occur ‘‘where the whole 
capital of the concern is put into property, and the whole object is to sell 
that property at a higher price; and if the accretion of value comes about, 
it affects the assets of the whole capital and it is profit of trading in the 
clearest possible way’’ (per Rowlatt, J., in Rees Roturbo Development 
Syndicate v. Ducker, supra). On the other hand, a business may withdraw 
its circulating capital from active trading either partially or completely. 

A very good example of a partial withdrawal of circulating capital is 
afforded by the case of Beams v. Weardale Steel, Coal & Coke—z21 T.C. 204. 
Here a company originally trading as colliery owners and steel manufac- 
turers had acquired and added to slag heaps while carrying on business 
as steel manufacturers. After they had ceased to trade as steel manufac- 
turers, but while they were carrying on the trade of colliery owners, they 
sold the slag heaps. The Commissioners found that the receipt from this 
sale was a capital receipt, and not trading income, and therefore not 
subject to income tax, and they were upheld. It appears that the particular 
asset, the slag heaps, which had been circulating capital as long as the 
company had been trading as steel manufacturers, was converted into 
fixed capital as soon as this trade ceased, because it was no longer ‘“‘em- 
ployed in the carrying on of the business” (to quote again Lord Hanworth, 
M.R., in Mallett v. Staveley Coal & Iron Co., supra). 

In Beams v. Weardale Steel, Coal & Coke Co., the partial liquidation 
of the business resulted in a capital profit, but we have also to consider 
the converse case of a partial liquidation or sterilization of business resulting 
in capital loss. Good examples of this class of case are to be found in 
Mallett v. Staveley Coal & Iron Co. (supra), followed more recently in 
Union Cold Storage Co. v. Ellerker (1938), 4 All E.R. 692. In both cases 
the taxpayers made a payment to a lessor in consideration of his accepting 
the surrender. of the lease “in order pro tanto to go out of business” (per 
Rowlatt, J:, in Mallett v. Staveley Coal & Iron Co.), and it was held that 
this expenditure was made, not for the purpose of trading, but in respect 
of fixed capital, and that it was therefore not a proper deduction from 
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trading profits. Payments of such a nature are commonly called “capital” 
payments as distinct from trade expenses, which are called “revenue” 
payments. These are very convenient terms as long as it is understood 
that, while both kinds of payment relate to capital, the so-called “capital” 
expenditure is related to fixed capital and the so-called “revenue” ex- 
penditure to circulating capital. Lord Sands, in C.I.R. v. Granite City 
Steamship Co. (13 T.C.1), puts it thus: “Broadly speaking, outlay is 
deemed to be capital (expenditure) when it is made for the initiation of a 
business, for extension of a business, or for a substantial replacement of 
equipment.” Taking cases like Mallett v. Staveley Coal & Iron Co. into 
account, we may amplify Lord Sands’ statement by adding the words 
“or for the liquidation of a business.’’ 

Yet another case of a partial liquidation of a business occurs where 
trading contracts are cancelled, and the question arises whether a sum 
received by a trader as compensation for loss of trade is to be regarded 
as a capital or a revenue receipt. In Lord Moncrieff’s words (Kelsall 
Parsons & Co. v. C.I.R.—22 T.C. 608): “this must depend upon the 
particular circumstances under which the payment has been made.” 
His Lordship then refers to a distinction drawn in previous authorities 
between two kinds of contract, namely (1) a contract made by a trader 
which is merely directed to result in trading profits being made, and (2) a 
contract made by a trader which is directed ‘‘to regulate the conditions 
under which he is to carry on his trade.” In His Lordship’s opinion the 
disturbance of a contract of the latter class ‘‘may be a disturbance of 
what should properly be regarded as a capital interest.” We cannot fail 
to recognize that a contract of the latter type is in reality a “capital 
asset,” i.e. fixed capital, while a contract of the former type is part of a 
trader's circulating capital. In Kelsall Parsons & Co. v. C.I.R. (supra), 
the taxpayers carried on business as agents for various manufacturers. 
One of their agency agreements was terminated in consideration of a 
compensation for loss of profits. The payment was held to be a taxable 
profit. In Chibbett v. Joseph Robinson & Sons, 9 T.C. 48, the taxpayers 
were employed as ship managers to a steamship company, their remunera- 
tion consisting partly of a percentage of the company’s profits, including 
interest on its investments. On the liquidation of the company the tax- 
payers received a sum in compensation for loss of office. Here it was held 
that the payment was not a taxable profit. Rowlatt, J., said: ‘‘It seems 
to me that a payment to make up for the cessation for the future of annual 
taxable profits is not itself an annual profit at all.” Perhaps it is permissible 
to paraphrase this dictum by saying that compensation paid in respect 
of the loss of potential earning capacity relates to fixed capital and is 
therefore not a taxable profit. The arrangement in Chibbett v. Robinson 
would seem to fall within class (2) of contracts in Lord Moncrieff’s classi- 
fication. By contrast, Kelsall Parsons & Co. v. C.I.R. was a case where 
compensation was paid for the loss of a profit which would have been a 
trading profit, if it had been earned; the compensation in lieu of such a 
profit partakes of its nature and is therefore a taxable profit. 

We now turn to the case of a complete withdrawal of the circulating 
capital from active trading. This occurs normally where a business realises 
its assets for the purpose of liquidation. Much litigation has arisen over 
the question whether the profit accruing from the realization of assets is 
taxable income or capital accretion. In a recent case, C.I.R. v. Nelson 
(1939), S.C. 689; 22 T.C. 716, the taxpayer, a whisky broker, was desirous 
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of retiring from business. After having notified his creditors and customers 
of his intention, he sold his stock-in-trade, trade name, office furniture, 
etc., to one of his customers. The Special Commissioners found that the 
sale was a transaction entered into after trading had ceased and was a 
realization of assets not in the course of trade. The Inland Revenue 
maintained that a realization sale of stock-in-trage by a trader whose 
business is simply one of purchase and sale must always be a sale in the 
course of trade and that the sale in this case was in substance and reality 
a sale of the stock-in-trade merely. The Lord President in his opinion 
said: “Sale of a stock-in-trade such as whisky on realization may be 
either a sale in the course of trade, or a sale not in the course of trade, 
according to circumstances, and the Special Commissioners here had 
evidence on which they were entitled to hold that the sale was not a sale 
in the course of trade.” This case contrasts with J. & R. O'Kane & Co. 
v. C.I.R., 12 T.C. 303, where taxpayers who carried on business as wine 
and spirit merchants decided to retire from business and offered their 
stock to regular customers by sending price lists which contained an 
intimation that the business was going to be wound up. Here the Special 
Commissioners found that the trade was still carried on and that the profit 
made by the sale of the stock-in-trade was made in the course of trade 
and thus taxable income, and they were upheld. In Wilson Box (Foreign 
Rights), Lid. v. Brice, (1936) 2 AIL E.R. 452; (1936) 3 All E.R. 728 (C.A,), 
Lawrence, J. stated the salient point very clearly, thus: ‘It is clear 
that the liquidator of a company may realize the assets of the company 
without carrying on the business of the company in such a way as to 
attract Income Tax. The only question is: How were the assets liquidated ? 
Did that form of liquidation involve the carrying on of a trade by the 
liquidator or the company?” Lord Moncrieff’s opinion in Trustees of 
Earl Haig v. C.I.R. contains the following passage: “If persons who 
are proprietors of an article with which it would be open to them to deal 
as traders, yet do not do so, it appears to me that any non-trading dealing 
with the article . . . which enables its value to be realized, can only 
be a dealing with the article on capital account.” Whether the realization 
of an asset occurs in the course of trade is eminently a question of fact 
for the Commissioners to determine, and the question of law whether the 
profit is taxable income will be determined accordingly. 

We have now to consider the application of the principles set out 
above to trade expenditure. A trader’s disbursements may be occasioned 
by his trade, or, in the words of Rule 3 (a) of the Rules applicable to 
Schedule D, Case I and II, ‘‘ Wholly and exclusively laid out or expended 
for the purpose of the trade.” On the other hand, a disbursement may 
represent “capital withdrawn from, or any sum employed or intended 
to be employed as capital in such trade” (Rule 3 (f), supra). Generally 
speaking, expenditure of the former class is deductible from taxable 
profits, expenditure of the latter class is not so deductible. It is now 
established, however, that the question rests on broader grounds. For 
our present purposes it is sufficient to quote Lord Sumner'’s well-known 
statement in Usher's Wiltshire Brewery, Lid. v. Bruce, (1915) A.C. 433: 
“A deduction is to be made or not to be made according as it is or is not, 
on the facts of the case, a proper debit item to be charged against incOmings 
of the trade when computing the balance of profits of it.” The fact alone 
that money is wholly and exclusively expended for the purposes of the . 
trade is not sufficient to make such payment a “proper debt.” To be 


INCOME TAX ON CAPITAL PROFITS 155 





charged against incomings of the trade a payment must have the nature 
of a “revenue or income” payment, or in other words, it must be such 
expenditure as is necessary to earn the income against which it is to be 
charged. On the other hand, a trader’s expenditure in respect of his trade 
which is not “revenue” expense is called “capital expenditure,” and its 
nature has been defined most succinctly by Lord Cave, L.C., in British 
Insulated & Helsby Cables, Lid. v. Atherton (1926), A.C. 205, in these 
words: ‘‘ Where an expenditure is made, not only once and for all, but 
with a view to bringing into existence an asset or an advantage for the 
enduring benefit of a trade, I think that there is very good reason for 
treating such an expenditure as properly attributable not to revenue, but 
to capital.” When we remember the quotation from Lord Sands’ judgment 
in C.I.R. v. Granite City Steamship Co. (above) we shall be able to recog- 
nise that expenditure relating to or creating fixed capital is not a proper 
debit item to be charged against trade incomings, while expenditure 
relating to or creating circulating capital is properly deductible, save for 
the express prohibitions enumerated in the Rules to the Schedules. 

The practical application of the principle is well illustrated by a trilogy 
of cases, namely: Scottish North America Trusi v. Farmer (1912), A.C. 118; 
European Investment Trust Co. v. Jackson, 18 T.C. 1; Ascot Gas Water 
Heaters, Lid. v. Duff (Tax Leaflet No. 1156). In Scottish North America 
Trust v. Farmer, a company’s main business was to buy and sell invest- 
ments. As their purchases exceeded the amount of their available cash, 
they borrowed money and pledged securities for the overdraft. It was 
held that the borrowings were not sums employed as capital within rule 3 
of the First Case of Schedule D and that the interest paid on the overdraft 
was deductible as an outgoing for the purposes of the business. Lord 
Johnston (in the Court of Session) said: “It may well be said that if 
money is borrowed on a permanent footing, as from year to year, the 
capital of the concern is in a commercial sense enlarged thereby, and the 
business extended, whereas no commercial man would consider that his 
banking facilities were part of his capital, or the consideration he paid 
for them anything but an expense of his business.” European Investment 
Trust Co. v. Jackson provides an example of what Lord Johnston called 
an enlargement of capital. Here a company’s main business was the 
advancing of money for the acquisition of motor cars on the hire-purchase 
system. The company was in turn financed by another company which 
advanced money, as and when required, to finance fresh hire-purchase 
transactions. The Commissioners disallowed the deduction of interest 
paid to the financing company on their advances, holding that such ad- 
vances were monies employed as capital in the trade, and they were 
upheld. Finlay, J., stated the principle in this way: “If you get a company 
dealing with money, and if you get that company getting temporary loans, 
then the interest on that money may properly be regarded as an expendi- 
ture of the business, an outgoing to earn the profits. On the other hand, 
if the truth of the thing is that by the payment of the interest the company 
does not obtain mere temporary accommodation, but does, in truth, add 
to its capital and gets sums which are used as capital and nothing else, 
then I think that in that case all the authorities show that that deduction 
cannot be properly made.’’ In this case the arrangements between the 
taxpayer and the financing company were, to borrow a passage from Lord 
Macmillan’s speech in Van den Berghs, Lid. v. Clerk (1935), A.C. 431, 
“the fixed framework within which their circulating capital operated ; 
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they were not incidental to the working of their.profit-making machine, 
but were essential parts of the mechanism itself.’’ To put it quite shortly, 
the arrangements represented fixed capital, and it does not matter that 
the fixed capital happened to be borrowed capital. 

The recent case of Ascot Water Heaters, Lid. v. Duff provides a synthesis 
of the two cases just mentioned, because we find here expenditure relating 
to fixed capital and expenditure relating to circulating capital conveniently. 
dealt with side by side. A company purchased raw materials abroad on 
nine months’ credit. A guarantee for the indebtedness was demanded 
by the creditor and obtained from a company abroad. At the same time 
the company borrowed fresh money for the expansion of the business, and 
these borrowings were secured by the issue of debenture stock, its service 
and repayment being guaranteed by a bank. The company claimed deduc- 
tion of the commission paid to the guarantors in both instances. It was 
held that the commission paid in respect of the guarantee for the trade 
indebtedness incurred abroad was a trade expense and therefore deductible, 
but the commission paid in respect of the guarantee for the debenture 
stock was a capital payment and not a proper debit against trade profits. _ 
Lawrence, J., quoting with approval Finlay, J., in European Investment 
Trust v. Jackson, said: ‘‘The principle was whether the sums in respect of 
which the commission was payable were sums which, although capital, 
were temporary in their nature and might be regarded as an ordinary 
incident of carrying on the business of the company.’’ His Lordship 
then held that there was evidence on which the Commissioners could base 
their finding of fact that the first of the guarantees was given witha 
view to paying off an existing trade debt more speedily, and that the 
_expenses connected with this guarantee were for this reason a proper 
debit on revenue account. It will be seen that this expenditure related 
to capital which was dedicated to active trading, in other words, to circu- 
lating capital. The guarantee for the debenture stock, on the other hand, 
was held to be not so related, but was evidently required to obtain fixed 
capital, and the position was therefore similar to that in European Invest- 
ment Trust v. Jackson. 

Whether in any given case outgoings are of a capital or revenue nature 
depends very much on the facts as found by the Commissioners, and it 
is useful to keep in mind what Scott, L.J., observed in I.R.C: v. British 
Salmson Aero Engine, Lid.: ‘‘In so far as the Special Commissioners are . 
skilled persons in matters of business, if they come to the conclusion as 
business men that a particular payment has the accountancy quality of 
a capital payment or an income payment, that is a view to which, in my 
opinion, the Court is entitled to give great weight.’’ But it must also be 
remembered that book-keeping as such is not conclusive in the matter. 
“Traders frequently prefer to debit to revenue account payments which 
are in their nature proper to be carried to capital account. If they do so, 
it means nothing more than that they have a conservative taste in the 
matter of accountancy ” (per Lord Greene, M.R., in Henriksen v. Grafton 
Hotel, Lid., (1942) 1 All E.R. 678). 

R. Lacus. 
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THE ADMINISTRATION OF THE 
WORKMEN’S COMPENSATION ACTS’ 


I have read with some interest Mr. Hammond’s contribution to the 
July issue of THE MopDERN Law REVIEW. 

Having regard tô the proposals of the Beveridge Report, I hope that 
many of the matters to which he refers will shortly become of historical 
interest only, but as one who was largely responsible for the drafting of 
the Labour Party Bill on Workmen’s Compensation to which he refers, 
I am mildly surprised that a gentleman who writes as an authority on 
workmen’s compensation law, should state that he has been “unable to 
read anything” about the New Zealand and Canadian schemes. If he 
wants to study them, he should have no difficulty in getting copies of the 
schemes and also of the Annual Reports of the Commissioners. 

For the reason stated above, I refrain from detailed comment on 
Mr. Hammond’s contribution, but as a practitioner on the workmen's 
side with many years’ experience of the administration of workmen's 
compensation law, I wish I could accept his Panglossian view of the world 
of workmen’s compensation. 

Unfortunately I have seen too many of the human tragedies involved 
—many of them the result of the system—to adopt such a detached view. 
It is my considered opinion that even “an average profit ratio of 24 per 
cent” is too much to pay for the doubtful benefit of commercial insurance 
in the administration of workmen’s compensation. I welcome whole- 
heartedly the Beveridge proposals as the end of a scheme of things which 
made it possible for profits (however small), and whether insurance, legal 
or medical, to be made out of the “blood and sweat” of the workers. 


A. RUSSELL JONES. 


NOTES OF CASES 


Formation of Contract—Lack of Animus Contrahendi 


Upton-on-Severn R.D.C. v. Powell, [1942] 1 All E.R. 220, is a case 
for a students’ moot, and if the students were to sit as the “ House of 
Lords ” one feels that the decision of the Court of Appeal would stand 
a good chance of being “reversed.” The defendant’s farm was in the 
Upton police district, but in the Pershore, and not the Upton, fire district. 
Thus he was entitled to the services of the Pershore fire brigade without 
charge, but not to those of the Upton fire brigade. A fire broke out on 
his farm, and the defendant telephoned to the police inspector at Upton 
and asked for the fire brigade to be sent. The inspector naturally sum- 
moned the local Upton fire brigade. Apparently he and the defendant 
and the Upton brigade thought that the farm was in the Upton fire district. 
The Upton brigade arrived and put out the fire. The Upton R.D.C. now 
sued on an implied contract for remuneration. It was held by the Court 
of Appeal, affirming the county court judge, that it was entitled to recover. 


1 We have received this note from a reader commenting on the subject of 
Mr. L. E. Hammond’s article in our issue of July, 1942.—-ED. 
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It is astonishing that the Court found itself able thus to “imply” a 
contract that was not intended by either party. Had the error been 
confined to the defendant the case would have been easy enough. Having 
regard to the fact that the defendant telephoned the Upton inspector, 
and that the Upton inspector summoned the Upton brigade, it was reason- 
able for the Upton brigade to suppose that they hag been summoned on 
behalf of the defendant; and in fact the defendant apparently intended 
that they should be summoned. Thus if the Upton brigade had realised 
that they were acting outside their area, and had intended to charge for 
their services, the mistake of the defendant, unknown to the Upton 
brigade, would have been immaterial. The difficulty arises from the fact 
that the Upton brigade shared the defendant’s mistake, and thus had no 
intention to charge when they performed the service. On what theory of 
contract a contract can be said to have existed in these circumstances is 
difficult to see. 

An analogy may make the legal issue clearer. Suppose that a house- 
holder makes a present of a cake to a hungry tramp, being moved thereto 
by the belief that the tramp has no money; and suppose that the ‘tramp 
receives the cake as a gift but actually has money and would have been 
willing to pay for the cake if he could not have got it for nothing. Surely 
the last-mentioned facts do not create an implied contract to pay for the 
cake. Likewise in the instant case, the Upton brigade intended to make 
a present of its services, and the defendant received the services as a 
present (or, anyway, as due as of right—does this make any difference ?). 
The Upton brigade, like the householder, would not have intended to 
confer the benefit gratuitously but for its mistake as to the surrounding 
facts. But on principle the most that this mistake can do is to vitiate 
the intention to make the gift (it is very doubtful whether it does even that) ; 
surely it cannot create a contract. 

It it interesting to speculate whether the defendant would be liable 
to pay for the services as a matter of quasi-contract if we had a developed 
theory of quasi-contract (which we have not). There are several difficulties 
in the way of imposing liability even on the broad principles of quasi- 
contractual liability recognised in Roman law and on the Continent. 
The civilian theory, as I understand it, draws a sharp distinction between 
negotiorum gestio and the condictio for unjust enrichment. In negotiorum 
gestio the plaintiff gets expenses and sometimes reasonable remuneration 
for work done. The condictio may not be so favourable to the plaintiff, 
for this claim is limited to the amount of the defendant’s unjust enrich- 
ment. If the plaintiff has laboured on the defendant’s behalf without 
adding to the defendant’s riches or saving him expense, he gets nothing. 
Moreover, he must show that the defendant’s enrichment is “unjust.” 

Now the doctrine of negotiorum gestio would not give the Upton R.D.C. 
an action against the present defendant, because the Roman do¢trine 
was confined to cases where the gestor acted without authority, and also 
was excluded if the gestor did not intend to claim compensation from the 
defendant at the time when he did the work. These rules are reproduced 
in modern French and German law. On the civilian theory we are thus 
left with the condictio for unjust enrichment as the only possible form of 
action. But before this lies we must be able to say (1) that the defendant 
has been enriched, and by how much, and (2) that the enrichment is 
unjust. As to (1), wherein does the enrichment consist? The plaintiffs 
did not add to the value of the defendant’s farm. They perhaps saved 
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the farm from destruction, but of course this cannot be the measure of 
their compensation; they cannot get the value of the farm buildings 
saved. Besides, what if their efforts were wholly unavailing; does that 
mean that they will get nothing? But if they get something, we come back 
to the question what is that something based upon. They did not save 
the defendant expense, because if the Upton brigade had refused to come 
the defendant would’ undoubtedly have telephoned the Pershore brigade, 
and he would have got its services for nothing. We come to this, therefore, 
that the defendant can be regarded as “enriched” only if the services 
of the Upton brigade are regarded as valuable in themselves, irrespective 
of their effect upon the defendant’s fortune. Whether this is the sort of 
enrichment that falls within the scope of the condictio I must leave it to 
the civilians to decide. . 

There are more problems upon question (2), whether the enrichment 
was “unjust.” Does it matter that the Upton brigade intended to act 
without payment? If the Upton brigade can charge for a service that it 
intended to give free, can the householder in the case I put above charge 
for the cake that he intended to give free? The answer to the last question 
is surely “No.” Is there, then, any difference (and if so what) between 
the householder and the Upton brigade? Again, is the justice of the 
matter affected by the fact that the defendant could have got the services 
of the Pershore brigade free? If Upton has a remedy in quasi-contract, 
is it not rather against Pershore (who have been saved petrol and trouble) 
than against the defendant in this case? 

I ask these questions not because the answers to them are of importance 
in present English law but in order to indicate the difficulty of the terrain 
that must be charted if English law is in the future to attain a satisfactory 
theory of quasi-contract. 


Contract—Effect of War Conditions 


A crop of minor cases illustrating the effect of war conditions on con- 
tracts may be shortly noticed. Two turn on the requisitioning of premises. 
In Swift v. Macbean, [1942] 1 K.B. 375, the premises requisitioned were 
let on an equitable lease, and Birkett, J., held that the lease was not 
“frustrated” (may we say, discharged for failure of consideration?) by 
the requisitioning. Clearly a legal lease would not have been discharged 
on this ground, and as equitable leases are commonly relied upon as if 
they were legal leases, it would be inconvenient to draw a distinction 
between them. This was not exactly the ground on which Birkett, J. 
rested his opinion; the reason that he gave was that a chattel interest 
was vested in the tenant by virtue of the agreement. This reason, however, 
begged the question, because the continuation of the tenant's chattel 
interest in equity depended upon the continuation of an enforceable 
agreement for a lease, and the question before the Court was whether or 
not this agreement was discharged. 

The other requisitioning case is Cook v. Taylor, [1942] 2 All E.R. 85, 
where there was an agreement for the sale of premises with vacant pos- 
session on completion, and before the date fixed for completion possession 
was taken by the requisitioning authority. Simonds, J., held that the 
purchaser was discharged, presumably for failure of consideration. It 
seems clear that the decision turns on the fact that the contract provided 
for vacant possession; had there been no such term, express or implied, 
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the general rule would probably have applied that the premises are at 
the purchaser’s risk after the contract is made. 

Egham & Staines Electricity Co. v. Egham U.D.C., [1942] 2 All E.R. 
154, is another case that turns upon the construction of the particular 
contract. The question was similar to that in the Leiston case, [1916] 
2 K.B. 428, namely whether an urban authority was bound to pay the 
full sum due under a contract for publie lighting, *notwithstanding the 
black-out restrictions, which made the lighting of street lamps illegal. 
It was held that the question was governed by the contract itself, which 
provided that in the event of failure to supply light due to “unavoidable 
cause” the payments were to abate. 

In Re an Arbitration between Sea & Land Securities, Lid., and Wiliam 
Dickinson & Co., Lid., The Alvesford, [1942] 1 All E.R. 503, charterers 
during the currency of a time charter suggested to the owners that the 
ship should be fitted with degaussing apparatus, and this the owners did. 
It was held that the charterers were not excused from payment of hire 
during the time when the ship was thus removed from their use. There 
was no breach of contract by the owners, since the charterers had them- 
selves suggested that the apparatus be fitted. The case suggests a specu- 
lation. Does it mean that an employer who tells his employee to take a 
week's holiday is liable to pay wages during the holiday? This may seem 
at first sight a somewhat remote analogy, but where is the difference in 
principle ? 


Assignment—Necessity for Consideration 


Holt v. Heatherfield Trust, Lid., [1942] 1 Al E.R. 404, in which Atkinson, 
J., decided one of the most obscure points in the law of assignment without 
seeming to see any very great difficulty in it, calls for a leading article 
rather than a case-note, and in fact it has been dealt with in a leading 
article in the January number of the Law Quarterly Review, from the pen of 
Mr. R. E. Megarry. It,is therefore only necessary for us to record without 
comment the learned judge’s decision that no consideration is necessary 
for the equitable assignment of an existing legal chose in action. 


Contract for Personal Services—Impossibility of Performance 


Unger v. Preston Corporation, [1942] 1 All E.R. 200, raised once again 
the troublesome question of the discharge of a contract of service owing to 
impossibility of performance by the servant. The plaintiff, a German 
refugee, was engaged by the defendants before the outbreak of the war 
as a medical officer. The engagement was determinable by three months’ 
notice. In June, 1940, he was interned as an enemy alien. While he was 
so interned the defendants notified him that they considered that his 
engagement had been terminated by his internment and they followed 
that up by a letter to the plaintiff giving him three months’ notice to 
terminate his appointment if it had not—as they contended that it had 
—been already terminated by his internment. The plaintiff was released 
in March, 1941, after the. period of the notice had ended, and brought 
this action for his salary from the beginning of his internment until the 
expiry of the three months’ notice. Cassels, J., held that he was not 
entitled to recover, 
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It is submitted that there were two possible ways in which this con- 
clusion might have been reached. The learned judge confined himself to 
one of them, but it is convenient in this note to explain the other first. 

(1) The first way would have been to draw a distinction between the 
discharge of the defendants during the period of impossibility of per- 
formance by the plaintiff (i.e. his internment), and the discharge of the 
defendants after the impossibility has ceased. Whether the defendants 
are discharged from their obligation to pay wages during the period of 
the internment would depend, on this view, upon whether there is a 
failure of consideration for the promise to pay, and this in turn would 
depend upon whether the consideration for their promise to pay is the 
actual performance of work or the mere readiness and willingness of the 
servant, if of ability, to perform. The authorities on this question are in 
a most difficult state (they are collected in McElroy, Impossibility of 
Performance, p. 85, n. 3), and it is impossible to forecast with confidence 
whether the court in any particular case will take the one view or the other. 
If the court decides that the consideration is the actual performance of 
work, it seems reasonable to say that the discharge of the master if work 
is not performed is “automatic,” i.e. he need give no notice to the servant 
that he elects not to pay wages during the period of the impossibility. 
Turning to the next question, the discharge of the master! after the im- 
possibility has ceased, this again is a question of failure of consideration 
(though it is commonly called “ frustration’), but nevertheless it is not 
the same kind of failure of consideration as the first, and the legal problem 
is different. The legal problem here is whether the delay caused by the 
impossibility is so great or is likely to be so great that it is reasonable to 
regard the master as discharged from his obligation altogether, and not 
merely discharged during the continuance of the impossibility. It seems 
that a master may be discharged on this ground even though, on the first 
question, the court takes the view that the consideration for the master’s 
promise was the mere readiness and willingness of the servant to perform 
if of ability to do so. But Dr. McElroy maintains, and I think rightly, 
that this sort of discharge ougbt not to be regarded as “automatic,” i.e. 
it ought to depend'upon one party or the other expressing his election to 
treat the contract as at an end (op. cit., pp. 221-31). 

Now the case under consideration might have been decided in favour 
of the defendant according to the above principles. It might have been 
held that the consideration for the defendant’s agreement to pay the 
salary was the plaintiff's actual performance of work, that as, during his 
internment, the plaintiff did no work, there was a failure of consideration 
for this.period, and consequently that no wages were due. If the learned 
judge had held this, the second question (as to the discharge of the de- 
fendants after the internment ceased) would not have arisen, because the 
defendant’s notice to terminate the service had expired before the plaintiff 
was released. 

However, the learned judge did not decide the case in this way. He 
decided it in the second of the two possible ways. 

(2) This second way is to advance.the point of time at which “ frustra- 
tion” (discharge for delay) is regarded as commencing. From the point 
of view just considered, “frustration” is important only after the physical 
impossibility has ceased. But from the present point of view a contract 

1 A similar problem may arise with regard to the discharge of the servant, 
but that does not concern us here: 


5—3 


162 MODERN LAW REVIEW April, 1943 


- 





may be regarded as discharged for frustration even while the physical 
impossibility of performance (the internment in this case) is continuing. 
For this there is ample authority. ‘‘Commercial men,” said Scrutton, 
L.J., “must not be asked to wait till the end of a long delay to find out 
from what in fact happens whether they are bound by a contract or not; 
they must be entitled to act on reasonable probabilities at the time when 
they are called upon to make up their minds”: Emlfricos v. Reid, [1914] 
3 K.B. 45 at 54 (and see other authorities in McElroy, pp. 173-4). This 
means that discharge for frustration may occur before the delay has 
ended. The question in that case is one of probability: is it probable 
that the delay will be so long as to make it reasonable to regard the party 
as discharged ? 

This was the question that Cassels, J., applied to the instant case. 
Following Horlock v. Beal, [1916] 1 A.C. 486, and Marshall v. Glanvill, 
[1917] 2 K.B. 87, and distinguishing Nordman v. Rayner (1916), 33 T.L.R. 
87 (where “it was doubtful from first to last whether [the internment] 
would last for any substantial period”), he held that the internment 
“frustrated the business purpose of the contract between the parties,” 
and therefore that the defendant’s duty to pay wages ceased from the 
moment of the internment. 

It will be seen that this way of deciding the case absolved the learned 
judge from going into the question of what was the consideration for the 
defendants’ promise to pay wages. It will be seen, too, that it involved a 
question as to the automatic effect of frustration. The plaintiff's intern- 
ment took place on 25th June, 1940. The earliest intimation by the 
defendants to the plaintiff that they considered the contract as at an end 
took place in September of the same year. Yet the learned judge held 
that the defendants were under no duty to pay wages during this period, 
June—September. He came to this conclusion without inquiring whether 
the consideration for the defendants’ promise to pay was service or the 
readiness to serve. If this decision is correct, it means either that frustra- 
tion has an automatic effect or that a valid election to treat the contract 
as frustrated, when made, is retroactive to the earliest time at which the 
election could properly have been made (i.e. in this case, to the internment). 

It is submitted that it would be unfortunate if either of the latter 
rules were to be finally incorporated into the law. To illustrate the 
objection to them, let us suppose that A engages B for five years, and 
expressly agrees to pay wages during illness. This agreement means that 
the consideration for A’s undertaking to pay wages is B’s readiness to 
perform if well enough to do so. Probably the wording of the agreement 
does not exclude the law of frustration, and thus A may claim to be dis- 
charged from his promise if B falls so seriously ill that the object of the 
agreement is frustrated. Let us suppose then that B falls ill with tuber- 
culosis. A, if he likes, can at once declare that he regards the contract 
as at an end. But suppose that A does not do so. Perhaps he hopes that 
B will make a comparatively speedy recovery, and is anxious to retain 
his services if he can. In answer to a request from B to know whether the 
engagement still stands, A replies that he cannot say, and that he reserves 
all his rights. Also, A refrains from paying B wages. Two years later, 
B is again fit for work and presents himself to A. A now announces that 
the contract is discharged for frustration, that the discharge operates 
from the moment of B’s illness, and that therefore no wages are payable 
from that moment. 
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The courts need to consider much more carefully than they have done 
what is the convenient rule for a case like this. With respect I submit 
that a rule that enables one party to hold the other in suspense as to his 
intentions is not convenient. If A wishes to postpone his decision whether 
to treat the contract as frustrated or not he should be able to do so, but 
only at the price of fulfilling his contractual obligations in the meantime, 
and paying B wages “during illness. The contract provides for wages during 
iliness, and B should be entitled to them until such time as A validly 
declares that the contract is at an end. 

It seems to me that the unthinking acceptance by the Courts of the 
proposition that frustration is automatic is the result of the ambiguity 
of the term “frustration.” There are forms of frustration, in its widest 
sense, that are automatic, but it ought to be recognised that frustration 
in the sense of discharge for inordinate delay is not automatic, but depends 
upon the election of one party. 

The decision in Unger v. Preston Corporation is not necessarily open 
to the above objection; we cannot tell whether or not it is open to the 
objection because the learned judge did not decide whether, apart from 
discharge for inordinate delay, salary would have continued payable during 
the internment. If it did, I respectfully submit that it ought to have 
continued payable until the date when the defendants disaffirmed. 


GLANVILLE WILLIAMS. 


The Meaning of “Money” 


By its decision in Re Morgan (1943), 1 All E.R. 187, the House of 
Lords has provided renewed and most welcome proof of the progressive 
spirit which has animated the highest tribunal in recent years. It would 
not be difficult to enumerate a long series of reforming decisions re-estab- 
lishing or introducing rules of law which often revolutionised the particular 
sphere of law concerned and almost invariably resulted in relieving, as 
Lord Atkin said, “judges in the future from the thraldom, often I think 
self-imposed, of judgments in other cases.” Among these decisions, 
Re Morgan will hold pride of place for three reasons. 

1. In the first place the decision relates to the interpretation of the 
word “money” in a will. It finally disposes of the doctrine which Lord 
Greene in the Court of Appeal and Lords Atkin and Thankerton in the 
House of Lords had no hesitation in describing as a “blot on our junis- 
prudence” and according to which the word “money” in a will means 
money in the strict “legal” sense, i.e. cash in the house and at the bank, 
unless there is a context sufficient to support a wider interpretation. 
The new rule is that there is no presumption in favour of a particular 
narrow meaning of the word, that it is the duty of the Court “‘to ascertain, 
without prejudice as between various usual meanings, which is the correct 
interpretation of the particular document,” and that “for the purpose 
of construing a will and especially a home-made will, a popular meaning ” 
may be more important than a “‘legal’’ one. It follows that in future it 
will be possible to hold without undue difficulty that the single sentence 
“all the money of which I die possessed.’ may dispose of the whole of the 
testator’s estate. 

This is the rule which the Court of Appeal in the instant case (on 
whose decision see Benas, VI Mod. L.R. 86) and many previous judges 
would have liked to follow had they not been prevented by binding 
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authority from departing from a doctrine which, as M1. Morris has shown 
(55 (1939) L.Q.R. 540 sqq.), originally rested on slender foundations, but 
which was firmly established by Lowe v. Thomas (1854), 5 D.M. & G. 315. 
That that rule was unjustifiable and that the new rule is alone capable ' 
of approval, cannot be doubted and is most impressively shown by the 
judgment of Lord Greene in the Court of Appeal who, to an extent un- 
surpassed by any of the other learned Judges, seems to have been conscious 
of, and emphasised, the social implications of the matter. 

It is, however, noteworthy that the two eminent Chancery lawyers 
who took part in the deliberations of the House of Lords, viz. Lords Russell 
and Romer, were in favour of retaining the old rule. Both of them, it 
is true, agreed in allowing the appeal on the ground that in their view 
Miss Morgan’s will contained a context permitting a wider interpretation 
of the word ‘‘money.’’ Both of them also emphasised that established 
rules of construction should be strictly observed but ought to be applied 
“in a reasonable way.” But they felt that, as Lord Russell put it, so 
long as the rule ‘‘yields to context, it is, as I have said, a kindly rule; 
and being a rule of long standing which has for many years decided the 
title to property other than cash in hand, it should not be disturbed.”’ 

If it could be expected that the Judges of the Chancery Division would 
apply fixed rules of construction as liberally and broadly as Lords Russell 
and Romer did in the present case, the continued existence of the old 
rule might perhaps have involved no great danger. Things being as they 
are, however, it certainly is preferable to free them from the fetters to 
which they are so strongly inclined to cling. 

2. Although in so far as the wider aspect of the decision is concerned, 
Lords Russell and Romer remained in the minority, the opinions delivered 
by them will have permanent significance in that. they provide useful 
guidance to the problem of construing a will and dealing with rules of 
construction. These observations deserve particular attention, since they 
were concurred in by the majority of the House. 

In the past there has undoubtedly been ‘‘a tendency on the part of 
the Court to pay more attention to the rules of construction than to the 
language of the testator” (per Lord Romer on p. 198). The method of 
approaching a problem of construction often seems to have been that, 
consciously or subconsciously, the Court started from the rule of construc- 
tion and then proceeded to ascertain what the language of the will was 
and whether ıt displaced that rule. In truth, however, the order should 
be reversed, and it is only in the last resort that regard should be had 
to rules of construction. As Lord Romer said, “the Court should not 
have recourse to this dictionary for the purpose of construing a word or 
a phrase until it has ascertained from an examination of the language 
of the whole will, when read in the light of the surrounding circumstances, 
whether the testator has indicated his intention of using the word or 
the phrase in other than its dictionary meaning; whether, in other 
words, to use another familiar expression, the testator has been his 
own dictionary.” 

The circumstances on which the Court is to rely in discharging its 
task of construction, are, as is well known, not unrestricted. But in this 
connection, too, one cannot help feeling that the House of Lords has 
perhaps allowed itself some latitude from which others might have recoiled. 
This is clearly shown by Lord Atkin’s dictum that the construing Court is 
to be guided ‘‘by the other provisions of the will and the other relevant 
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circumstances including the age and education of the testator, the nature 
of his property at the date of his will, his relation to the beneficiary chosen 
whether of kinship or friendship, the provision for other beneficiaries, 
and other admissible circumstances. Weighing all these the Court must 
adopt what appears to be the most probable meaning. To decide upon 
proven probabilities is not to guess but to adjudicate. If this is to decide 
according to the ‘context’ I am content; but I cannot agree that the 
Court is precluded from looking outside the terms of the will. No will 
can be analysed in vacuo; there are material surroundings such as I have 
suggested in every case, and they have to be taken into account.” 

3. The third and by far the most predominant factor which gives such 
great importance to the decision in Re Morgan is that it invites recon- 
sideration of the twin problems of precedent and law reporting. 

It is, of course, true that the principle of precedent as it is known in 
this country could not exist without law reports, and, moreover, would 
be useless without complete reports containing a collection of every case 
of any possible legal moment. Therefore, although on many occasions 
decisions of great impact have not been reported (an omission which 
reflects upon the principle of precedent rather than the method of law 
reporting), it is only natural for the reporter to have cases printed the 
general importance of which may be doubtful. The effect is that, because 
of the principle of precedent, such cases are apt to be followed and to 
harden into authorities. In the instant case, Viscount Simon, L.C., des- 
cribed it as “unfortunate” that so many cases turning on the construction 
of wills should find their way into the books, “for in most instances the 
duty of a judge who is called upon to interpret a will containing ordinary 
English words is not to regard previous decisions as constituting a sort 
of legal dictionary to be consulted and remorselessly applied whatever 
the testator may have intended, but to construe the particular document 
so as to arrive at the testator’s real meaning according to its actual 
language and circumstances.” This criticism is undoubtedly justified, 
but, with great respect, it does seem to put the cart before the horse. 
Reports of such cases are useful and interesting in many respects, and the 
reporter who, by omitting a case, may, in effect, be making, or rather 
unmaking, law, is not to be blamed for giving information and thus leaving 
it to others to develop the law. 

It is the principle of the binding force of precedent which is the root 
of the trouble, and if ever there was a case which throws doubt on the 
justification of that principle it is Re Morgan. Notwithstanding the fact 
that the old rule on the meaning of the word ‘‘money” had existed for 
more than 200 years, the House of Lords found it possible to create a 
more elastic rule, better suited to the requirements and ideas of modern 
times, and to hold that the case was not one ‘‘in which this House is 
required on the ground of public policy to maintain a rule which has been 
constantly applied but which it is convinced is erroneous. It is far more 
important to promote the correct construction of future wills in this 
respect than to preserve consistency in interpretation.” Would it really 
have been a misfortune if it had been open to the Court of Appeal to adopt 
a course which by almost universal consent was desirable, necessary, 
and in fact inevitable, and thus to save the public’s money, keep the law 
flexible and give expression to the policy of an enlightened age? Experi- 
ence in other countries has shown that the innate conservativism of the 
legai mind is strong enough to produce a voluntary tendency of following 
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precedents. The bindin- principle of stave decisis as practised in this 
country demands reconsideration. Judges who continue to be “held in 
thrall” (Lord Atkin, p. 194) cannot discharge the tasks which the work of 
reconstruction to be done after the war will impose upon them. This is 
the great lesson of Re Morgan, and, incidentally, of a number of other 
recent decisions of the House of Lords, of which Radcliffe v. Ribble Motor. 
Services, Lid., 1939, A.C. 215, Lissenden v. C.A.V. Bosch, Lid., 1940, A.C. 
412, Fibrosa Spolka Akcyjna v. Fairnbairn Lawson Combe Barbour, Lid., 
1943, A.C. 32, and Summers v. Salford Corporation (1943) 1 All E.R. 68, 
are perhaps outstanding examples. F. A. Mann. 


Foreign Confiscatory Legislation and Private International Law 


German legislation, enacted in 1938 (particularly an Act of 3rd Decem- 
ber, 1938), authorised the Government to deprive Jewish owners of 
enterprises of their right of disposition over their property; the unre- 
stricted right of disposition was vested in a Commissar Manager, appointed 
by the competent Government department. Under a Decree of roth 
January, 1939, made under this legislation, one Anton Cerny was appointed 
by the authorities Commissar Manager of the Tschechoslovak firm of 
Brothers Boehm, of Neutitschein, a town in the Sudeten Region. The 
London Branch of the Bank of New Zealand held a sum of about £1300 
on account of the firm of Brothers Boehm. The money represented the 
price of goods bought from the firm by customers, The partners of the 
firm, after having left Germany, claimed payment of this amount, whereas 
the Commissar Cerny alleged that, under the German legislation, he was 
exclusively entitled to receive payment and to give good receipt and 
discharge for the sum of £1300. Brothers Boehm claimed against the 
Bank of New Zealand, and Cerny, a declaration that the amount of £1300 
was their (the plaintiffs’) property, and sought an injunction restraining 
the bank from paying the money to Cerny or any other person without 
their consent. The bank took out a summons in which the question was 
whether the plaintiffs (Brothers Boehm) or the defendant (Cerny) were 
entitled to receive payment (interpleader issue). Mr. Justice Simonds 
(Chancery Division) gave judgment in favour of the plaintiffs (as reported 
in The Times on July 26th, 1940). His Lordship held that the Decree of 
19th January, 1939, was a confiscatory measure. He (His Lordship) knew 
of no English case where confiscatory legislation, whether of a general 
character or of a character directed to a particular class of citizens, had 
been held to be operative outside the State which enacted the confiscatory 
legislation; the firm of Brothers Boehm were, therefore, entitled to have 
the money paid to them. (See Mann, “ Extraterritorial Effect of Con- 
fiscatory Legislation,” 5 M.L.R., 262.) 

This judgment is in accordance with the statement of Dicey (Conflict 
of Laws, 5th ed., p. 534) that English Courts will not “give any effect 
in England to disabilities arising from religious vows, from caste, from 
religious belief . . . or from ‘civil death’ or infamy.” If Warrington, 
L.J., held, in A. M. Luther v. James Sagor & Co., [1921] 3 K.B. 532, 
“that the validity of the acts of an independent sovereign government in 
relation to property and persons within its jurisdiction can not be ques- 
tioned in the courts of this country,” stress has to be laid on the words 
“within its jurisdiction,’ so that Dicey’s principle applies with regard to 
acts done outside the jurisdiction of the country concerned. 
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The same question, as in Re Brothers Boehm, was at issue in a case 
decided by the Court of Appeal at Zuerich, Switzerland (1st March, 1939). 
The Court held that the Commissar Manager appointed by the German 
authorities for the Viennese bankers M. Thorsch Soehne was not entitled 
to claim payment of a bank balance held by a Swiss bank for M. Thorsch 
Soehne, in the first place, on the ground that the application of the respec- 
tive discriminatory German legislation outside the frontiers of Germany 
would be in contradiction to public order and to fundamental principles 
of Swiss Law. The Courts of many other countries have accepted the 
same ruling. 

The Italian Courts, however, have taken up the opposite standpoint 
Mr. Kurt Eulenberg, who had been deprived of his right to dispose of his 
publishers’ firm at Leipzig, Germany, and who had settled down in London, 
notified his firm’s customers that he and not the Commissar Manager, 
appointed by the German authorities, was entitled to collect moneys due 
from Italian customers of the firm. The Commissar asked for a declaratory 
judgment that payment had to be rendered to him and not to Kurt 
Eulenberg, and the Court at Milan, Italy, gave judgment in favour of the 
Commissar (4th June, 1940), as reported in the issue of August, 1942, of 
Le Droit d'Auteur (Berne). The Court was of the opinion that, as Kurt 
Eulenberg had been dispossessed of his enterprise under the German 
racial legislation, the Commissar alone was entitled to enjoy and exercise 
all the rights belonging to this enterprise and, therefore, also to claim 
payment from customers in Italy who had been debtors already before 
the act of dispossession. The defence put up by the defendant that this 
German. legislation had a purely territorial character and could not be 
applied outside the German frontiers was dismissed by the Court at Milan. 


PAUL ABEL. 


REVIEWS 


ERRATUM 


The quotation in the review of Schwarzenberger’s Power Politics, by 
N. Bentwich, published in Vol. V, p. 272, should read, on line 25 et seq.— 

“At a time when intellectuals not directly engaged in the effort to 
win the war have swung over from an extreme positivist attitude and 
adulation of fact-finding to the other extreme of constitution-making, it 
seems apposite that at least a few concentrate on the not always pleasant 
task of reading the host of plans committed to patient paper and to 
digest the multitude of ingenious suggestions into a typology of patterns 
from which the makers of the coming peace and the bewildered citizens 
may take their choice.:’ 


THE POLLOCK-HOLMES LETTERS. Correspondence of Sir Frederick 
Pollock and Mr. Justice Holmes, 1874-1932. Edited by M. DE 
WoLFeE Howe, with an Introduction by Sir Joun Porock, Bart. 
In two volumes: No. I, pp. xxiii and 275; No. II, 359, 1942. 
Cambridge: at the University Press. 36s. net. 


This collection of the correspondence passing over a period of sixty 
years between two of the foremost lawyers of their age must form a unique 
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contribution to legal literature. And since the authors were not only great 
as lawyers but as personalities, and were into the bargain both masters 
of the pen, the volumes are a store-house of human interest and are bound 
to claim a very particular niche in the library of every English-speaking 
lawyer who values his profession at anything more than a tool for 
money making. ü 

The two men met in 1874 when Holmes was staying in England. He 
apparently took the opportunity to present to Pollock offprints of articles 
which he had contributed to the American Law Review, and the corre- 
spondence begins with letters of thanks from Pollock. Each quickly sized 
up his opposite number as a man of real distinction in his profession and, 
what is more, as a person worth knowing for his own sake, so that the 
epistolary contacts soon began to ripen into a very real, and indeed, 
considering the small amount of cement which it received from physical 
meetings, a very remarkable friendship. Holmes, who was at once the 
more emotional and the shyer of two shy men, every now and then over- 
comes his reserve and expresses something of what the friendship meant 
to him, notably when towards the end (1931) he confesses that “‘it is part 
of my life,” and that he will “die the happier” for the “note of affection ” 
expressed for him by Pollock in 31 Columbia Law Review. 

To different readers different aspects of the correspondence will make 
the greater appeal. I confess that to myself the revelation and contrast 
of personality in the two men is the fascinating and, indeed, the enthralling 
topic. I find Holmes the more attractive. Perhaps as a result of his 
terrible experiences in the Civil War, when he was three times wounded, 
he had a profound understanding of human nature, and without any 
sentimental illusions about man’s inherent goodness a deep sympathy 
with human difficulties and sufferings. Pollock was not deficient in these 
qualities, but his approach was so much that of the intellectual that it 
lacks the warmth of the other. 

Holmes also was an intellectual and, judging from these letters, he 
had fewer personal contacts than Pollock. Indeed Holmes moves chiefly 
between his study at Boston and his country house and between Washing- 
ton and his country house. Very occasionally he visits Europe, and from 
time to time he visits a law school or a legal society to give an address. 
He seldom, if ever, rubs shoulders with the business men whose disputes 
take up so much of his working time, while his physical contacts with 
the industrial proletariat whose liberties he did so much to establish in 
American law are non-existent. Indeed, he refers with good humoured 
ruefulness to the attempts which Justice Brandeis made to persuade him 
to spend part of his vacation in the industrial centres which were the raw 
material of his legal work. 

Pollock, on the other hand, though he cannot have made intimates 
or even acquaintances easily, had a large number of contacts, and was 
at home in many cities. He was a passionate traveller, and even after 
passing his eightieth year indulged himself in expeditions to the Baltic 
and Mediterranean. Pollock, too, had the Englishman’s enthusiasm for 
sports. He was an eminent mountaineer, and a distinguished fencer, 
though his bookish appearance made this hard to believe. His anxiety 
about his ‘‘return to the Fencing Club” after he had injured his knee 
at the age of seventy-nine is amusing. Holmes does not appear to have 
shared these frailties, but he was evidently a great lover of the country 
and country life, and took a particular delight in flowering trees and 
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shrubs. He seldom fails to remark upon the burst of cherry blossom when 
spring reaches New England. - 

Holmes had supreme confidence in his own ability as a lawyer. He 
also fancied himself a little in philosophy. Otherwise he was over modest 
as to his attainments. As a young man he had perhaps had little time for 
general reading, and certainly gives the impression in his letters of one 
always trying to catth up. His reading list, as shown in his letters, gives 
him nothing to be ashamed of, and would make a good general course 
for any energetic readcr—at eighty-nine, for example, he embarks upon 
Thucydides in the original! His admiration for Pollock’s superior attain- 
ments as an omnivorous reader appears again and again, though towards 
the end there is a rival in the shape of Harold Laski, “diabolically clever 
and omniscient.” Pollock indeed bears his enormous erudition with ease 
throughout these pages. 

There is naturally a great deal of talk about law and lawyers between 
the two. This is perhaps of greater interest than value, as the correspondents 
seldom permitted themselves enough space to develop the points which 
they touch upon. There are some controversies which are pursued 
amusingly throughout the whole correspondence, notably that about the 
essential nature of a contract; Holmes holding that it is an obligation 
to pay damages nisi, while Pollock regarded this as "a superfluous fiction.” 
They argue about this at intervals for about thirty years. Generally, 
however, they are in agreement in their notions about the common law, 
even when these are opposed to current beliefs and philosophies. Both 
are suspicious of sociological theories of jurisprudence; indeed, Holmes 
is not fond of theories of any kind, his “intellectual furniture consists of 
an assortment of general propositions which grow fewer and more general 
as I grow older.” In Pollock’s view Bigelow’s “otherwise meritorious 
book on Torts is disfigured by a lot of talk about ‘social forces’ and 
‘direction of economic energies.’ It isn’t so easy as he thinks to see which 
way the world is going. Besides I reserve the right of saying, when I 
choose, that the world’s way is wrong.” 

One notable instance of their agreement in opposition to prevailing 
views is their treatment of monopolies. Neither had been a convert to the 
prevalent laissez faire philosophy of their youth with its hatred of every 
form of monopoly. Holmes, in particular, regarded the anti-trust agitation, 
and the Sherman Act especially, as a lot of “humbug,” and praises ‘‘the 
originality, the courage, the insight shown by the great masters of 
combinations.” He regards the enormous “‘stream of products” which he 
thinks has placed the mass of Americans beyond want. as due to these 
captains. There are still ‘‘great wastes in competition, due to advertise- 
ment, superfluous reduplication of establishments, etc. But these are the 
very things the trusts get rid of.” Pollock on the whole, however, prefers 
the monopolies “to be in public hands.” 

One matter in which all students and, indeed, most practical lawyers 
are at one with Pollock and Holmes is in their detestation of long judgments 
—says Holmes: ‘“‘When all you really have to say can be told in two pages, 
and your argument is ABC, why dilate?’’ Why, indeed? 

In politics Holmes is throughout a good-natured sceptic, with a 
conservative bias; that emotional sympathy with the underdog which 
makes many a radical comes out chiefly in his judgments—the conservative 
in politics is often a liberal judge. Pollock’s early liberalism and tolerance 
fade rapidly with the advance of the Labour Party, “with its frank and 
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blatant policy of plunder,” as a factor in English politics. Possibly 
because in this country the danger of socialism appeared to be imminent, 
he seems sometimes quite to lose his head and his temper. His criticism 
of MacDonald and other left-wing politicians becomes mere vituperation, 
but a dictator “‘Mussolini is a man at any rate.” “Ramsay MacDonald 
is rational in the sense of being neither a fool nor gs ignorant as Lloyd 
George, but he is a feeble and futile opportunist . . . doubtless God 
could have made a more contemptible worm than Ramsay MacDonald”’ 
(words written long before that statesman betrayed his party). For such 
a Close student of political philosophy Pollock had a remarkable absence 
of political insight, witness his praise of the Versailles Treaty. 

Holmes also hated socialism, ‘‘its argument never gets much further 
than look at the big house and the little one.” The capitalistic organisation 
of economics results in a great flow of products into the home and the 
stomachs of the people; their liberties are on the whole safeguarded by the 
law; and the wealth extracted by the captains of industry in the form of 
luxuries is a minute fragment of the whole, and not too great a return 
for the services rendered. There is really, therefore, no point in socialism, 
and in any case it is a great danger to liberty. 

Holmes and Liberty would furnish material for a chapter. Among 
recent American judges he, of course, takes first place as an upholder of 
civil liberties. It is a shock to find that he seems to have had little genuine 
belief in liberty as a principle of politics: ‘‘Free speech (in which in the 
abstract I have no very enthusiastic belief, though I hope I could die 
for it).’’ During the war he seems to have considered liberty a superfluous 
luxury, though he never perhaps gets so far as Pollock’s frank ‘‘my private 
opinion is that there is no liberty of the subject in time of war within 
the realm.” The truth seems to be that Holmes’s passion for liberty was 
rested on an emotional basis: “I have had to deal with cases that made 
my blood boil, and yet seemed to create no feeling in the public or even in 
my brethren.” 

As has been said, the friends were great and wide readers. Pollock 
seems to have started this earlier, and no doubt had more leisure. His 
taste is catholic and his appetite omnivorous. Holmes had a curious 
predilection for the ultra modern: ‘‘When I read old books, I always have a 
horrid misgiving that I am wasting time . . . all books are dead in twenty- 
five years, but luckily the public does not always find it out.” Fortunately, 
for his own enjoyment, he did not pursue this doctrine to its logical con- 
clusion. He is more level-headed in his judgments than Pollock and reproves 
the latter for rather intemperate attacks on Wells and Shaw. 

Religious and philosophical problems come into the discussion from 
time to time. Pollock had the wider knowledge of such matters; Holmes 
the greater interest in them. Both are sceptical of orthodox religious 
beliefs, and the searching intellect of Holmes in particular is impatient 
with the woolly efforts of William James to keep one foot inside the gates’ 
of heaven. Neither does he take kindly to the orthodox philosophies. 
He describes himself as a ‘‘bet-tabilitarian (one who thinks that you can 
bet about it but not know),” and his only belief seems to have been that 
there are ceftain rational sequences of ideas and events in the world 
which can be perceived intellectually and should be held fast to emotionally 
—this is another aspect of his statement that “ the chief end of man is to 
form general propositions,” though the sceptic in him adds that “no 
general proposition is worth a damn.” 
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As one would expect, the more emotional Holmes is the more sensitive 
to beauty and has the deeper-feeling for poetry. Pollock’s education 
gave him wide familiarity with the poets, and he was an accomplished 
verse writer—indeed, the letters contain a number of polished efforts from 
his pen. Here and there in Holmes’s prose, however, as when he refers to 
_ the death of his wife, there is a glow of real poetic feeling. Holmes, too, 
took great pleasure in visual art, and was a collector of etchings, to which 
he refers repeatedly in his letters, without evoking any response from 
Pollock. 

‘At the end of the second volume one feels that one has spent many 
hours in the intimate company of two wise, cultured, humane, and witty 
gentlemen, and one feels a certain pride that they were lawyers. 


R. S. T. CHORLEY. 


EARLY AMERICAN LAND COMPANIES. By SHaw LIVERMORE 
(Associate Professor of Economics, University of Buffalo). Publi- 
cations of the Foundation for Research in Legal History, Columbia 
University School of Law. English publishers: Humphrey Milford. 
327 pp. Price, 15s. 


Professor Livermore has made an immensely valuable contribution 
- both to legal and to economic history. Legal history tends to be formal; 
economic history is still young and is still written in broad outline; much 
of its field has never been subjected-to the microscope. Professor Liver- 
more has taken a soft pencil and with infinite care has shaded in one small 
corner of the picture. He is concerned with early American land companies 
and their influence on corporate development. His treatment of the whole 
subject is a further confirmation of the continuous, close and complex 
interaction between the formal and the subjective in every historical 
sphere. Between any two statutes such as the Bubble Act of 1721 and 
the Limited Liability Act of 1851, the real history of corporate development 
reflects not only the aftermath of the one but also the preconditions of the 
other. The author seeks to show that long before the enactment of the 
general incorporation laws in the United States and the Registration Acts 
in this country, there existed companies which were essentially corporate 
entities, although they were not recognised as such by law and although, 
in fact, they were ‘‘stubbornly dubbed partnerships by the courts until 
well into the nineteenth century.” The usual explanation of the origin 
of the modern private business company is that it grew, by easy stages, 
out of the medzival partnerships and the chartered companies of Eliza- 
bethan days.1 This explanation is considered inadequate and we are 
asked to turn our attention rather to the practical, informal associations 
of business people who worked on a corporate basis, charterless and unre- 
cognised by the law. American land companies in the half century before 
and the half century following the Revolution (1783) are the illustration 
chosen for this more general thesis. 

American land companies, in their turn, are the product of many 
precedent forms of association. In the sixteenth century, in this country 
and in America, there existed craft gilds which as often as not were unin- 
corporated,? and which thus demonstrate the point that the form of 
business association was not bound by the law. Later town proprietor- 


1 W. R. Scott: Joint Stock Companies to 1720. 
* George Unwin: Gilds and Companies of London. 
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ships of the corporate colonies in New England “afforded a training 
ground” for land-speculators-to-be. And general business organisation 
in the colonies—shipping companies, iron works, merchandising—assumed 
forms of association markedly divergent from the partnership and from 
the chartered corporation. The Bubble Act itself drove underground, 
temporarily, explicit company organisation, but in actual fact the effect 
of the Act was to reinforce the growing realisation in commercial circles 
that illegality was no real obstacle to corporate activity.2 And finally, 
continental business forms, especially the French association en partici- 
pation and the commandite partnership were well known to Americans by 
the turn of the eighteenth century. 

Professor Livermore devotes his two longest chapters to a descriptive 
and analytical treatment of pre-revolutionary and post-revolutionary 
land companies. We have no quarrel with him. Some twenty companies 
are considered, none of which possessed charters, and which in historical 
perspective show the evolution from the Ohio Company of 1748, which 
was, by all the usual tests, essentially a partnership, through the regulated 
companies such as the Erie Company and the Connecticut Land Company, 
which in form were the American counterpart of the regulated company 
of Merchant Adventurers in this country, to the post-revolutionary North 
American Land Company, which functioned on a wholly corporate basis 
with president, board of directors, transferable shares and annual meetings. 

The attitude of the business community was clearly that a charter 
was not necessary nor even desirable for land merchandising. Only in 
particular fields did the privileges of a charter seem significant. In banking 
and in transport, for instance, private association was specifically for- 
bidden. In insurance, limited liability was required to attract the necessary 
capital and-it was the prerogative of the State to give or to withhold 
limited liability. 

The attitude of the legislature and the courts was more complex; 
the political and jurisdictional struggles around the East India Company 
in this country are familiar enough and the American colonies obviously 
inherited “a curious composite of attitudes toward the chartered cor- 
poration.” There was in particular an interesting trend towards ‘‘ham- 
stringing” the corporate body after 1800 which, as the author points out, 
historians have either not noticed or have lightly accepted. The real 
explanation of this trend is not simple. All through the eighteenth century 
the fear of monopoly had been an important constituent of the legislative 
attitude to corporations. Why did this fear constantly reassert itself? 
This point is crucial to Professor Livermore’s whole thesis because so 
long as the chartered corporation was an attractive business form to the 
commercial world there was no reason why the private association should 
have found favour. In the vagaries of legislative action and judicial 
interpretation, therefore, must be sought a large part of the explanation 
of the prevalence of informal association in America in the early nineteenth 
century. The forms that legislative restriction took were many, but 
“why” is occasionally as interesting as “how,” and on this point Professor 
Livermore has not a great deal to say. The rise of Jeffersonian democracy 
and the decline of the influence of England are connected, of course, with 


3 One might perhaps compare this with the effect of the 1799 Combination 
Act in England which drove underground the nascent trade unions and in so 
doing influenced the whole character of early industrial combination. Illegality 
left its mark on the business company and on the trade unions. 
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the growing unpopularity of the monopolistic charter, but which was 
the horse and which the cart? Or, what seems more likely, were not both 
Jeffersonian democracy and the tightening of the legal hold products of 
a third factor which, in general terms, can be expressed as the more rapid 
opening up of the new West after the fall of Napoleon? The rise of new, 
enterprising indepeydent business groups on the one hand and on the 
other the need of the State and the administrative classes to strengthen 
their ties with the established business community—this, surely, was the 
background to the legislative attitude and to the rise of Jeffersonian 
democracy and it was this which led the state to raise taxation for public 
projects on the basis of charters or to insist that the State itself become 
a stockholder in the chartered corporation. 

By the early nineteenth century the informal business company was 
fully fledged and evoked considerable juristic disapproval until respect- 
ability was granted by the general acts of 1830-1875. Decision after 
decision reflects the hostility of the State judges to the unauthorised 
assumption by, associations of the normal attributes of the corporation. 
In the eyes of the law if a business unit had received no charter it was a 
partnership and thus had no legal personality; it could not take title to 
real property as such, and it could not rightfully concentrate power in 
the hand of a selected managerial committee and, most important, it 
could not limit liability. Slowly the temper of the courts changed. No 
legal status was given to the unincorporated company but imperceptibly 
they began to secure lega] precedent to the rights of the chartered body. 
In general Professor Livermore seems to attribute the attitude of the 
courts largely to inertia, and it is certainly true that the legal framework 
of society exhibits particular inflexibility and constantly acts as a con- 
servative influence on social change. 

After nearly three hundred pages of singularly penetrating analysis 
of a large number of original records and a great deal of secondary source 
material, Professor Livermore comes to the unequivocal conclusion that— 


“Charters granted to separate enterprises by state legislatures, 
and in England by Parliament, have been regarded as the sole mile- 
stones marking the development of business enterprise prior to the 
general acts of 1830 and after. This is historically inaccurate; further- 
more, this belief has led to a distorted interpretation of the legal and 
economic significance of the general acts of incorporation which have 
since become universal. The undercurrent of economic evolution was 
in the direction of free incorporation as a right of business bodies, not 
as a privilege to be granted or withheld. The coming of general in- 
corporation privileges was thus not simply a result of dissatisfaction 
with the delay, whimsicality and occasional corruptibility of legis- 
latures in granting charters, or of a popular fear of monopoly, but was 
founded equally upon the business fact that private associations had 
grown in stature and business usefulness to a place of equality with 
(and even superiority over) chartered bodies. Legal recognition of 
these private agreements was necessary to secure a proper status 
before the courts, which characteristically blinded themselves to these 
developments of 1760—1830.” 


There are no major criticisms to be made to this competent work. It 
is well written, fully notated with an excellent bibliography and index, 
while the subject matter seems to us to constitute a highly significant 


‘contribution to the history of society—and incidentally to show how ~ `- 


~ 


- 


inappropriate are the divisions of history into “‘legal” and “economic” 
when they are applied to any “close-up” of social development. 

It verges on ingratitude to insert three complaints. Firstly, we should 
like to know even more than Professor Livermore tells us about: the. 


personnel of these early American land companies, We are told the ` 


background of the outstanding figures—George Mason, George Croghan, 
and Robert Morris, but what about the less important shareholders? 


_ To what extent were the shareholders of these unincorporated associations 


also members of chartered corporations? Was there a distinct cleavage 


— 


between the established, legal commercial class and the usurpers who __ 


formed the personnel of the land companies? 

The second*point is more substantial. Limited liability is indubitably 
the sine qua non of the modern business company, and as such Professor 
Livermore deals with the subject rather slightly. He admits that “The 
limitation of liability is of course a primary aim of modern business groups 
in choosing the chartered form. But,’ he goes on to say, “curiously 
enough, it seemed of little importance in the eighteenth century. .. . 
Not until after the war of 1812 was there any widespread demand among 


-business classes for limited liability.” The phrase ‘‘curiously enough” 


gets under the skin of any historian. The explanation advanced is that, 


at any rate in the case of American land companies, the risk involved was _ 


so slight that limited liability was not.a necessary precondition to the 
attraction of capital. This is true, but we suspect that it is not the whole 
truth. Limited liability is essentially modern.- It belongs to the late 
nineteenth century, when a whole series of circumstances had at last 


~ succeeded in separating the individual from commercial practice. The 


opposition to the principle of limited liability was moral, religious and 
psychological, as strong in its way as the earlier opposition to usury. -` 


- Economic need and economic opportunity gradually undermined this 


opposition and although it is probably true that the opposition was weaker 
in America than in this country it seems likely that it was a living part 
of. the society in which early American land companies operated. And, 


- therefore, because these informal companies did not as a rule enjoy the 


._privileges of limited liability and because the chartered corporations 
usually did, it seems to us that the debt of the modern Joint Stock Com- 
pany to the informal association is not so undivided as Professor Livermore 
suggests, whilst on the other hand the contribution of the chartered 
company, if only on the score of limited liability, should not be under- 
estimated. . i : - 
This brings us to the final point, which is more general. Is it possible 
that Professor Livermore is exaggerating the divergence of his whole 
standpoint from that adopted by other historians of company organisa-~ 
tion? He is concerned to substitute informal association for chartered 
corporation asthe origin of the modern business company, but is it really 
a case of either... or? W. R. Scott, writing before the Four Years’ War, 


_ never went so far as wholly to exclude the influence of informal association : 
- “Tt would be erroneous to conclude from the existence of the Charter of 


the Russia Company that this was the sole type of joint stock organisation 
for foreign trade. In the same year (1553) the African trade was re-opened, 
and was conducted for a number of years without a charter or a monopoly.”’ 
-Later Scott says, ‘‘ Therefore, for upwards of a century (from 1720) industry 
was deprived of the advantages of a certain amount of capital which would 


~ 
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otherwise have been available; till early in the nineteenth century when, 
in spite of the law, unchartered companies began to be formed.” It is 
probable that Scott is underestimating the role of informal association 
in the eighteenth century. In any event, Professor Livermore’s able 
analysis of an important sphere of American enterprise shows us the need 
for a far more thogough investigation into business forms in England 
between the Bubble Act and the Registration Acts. 
Joan FREEMAN. 


LAW AS FACT. By KARL Otivecrona, Professor of Law in the University of 
Lund (Sweden). Oxford University Press, 1939. 222 pages. 7s. 6d. 


Professor Olivecrona’s little book deals with the elementary concep- 
tions of jurisprudence on the basis of the legal philosophy of Hägerström 
and Lundstedt. That philosophy can be shortly summed up as being 
diametrically opposed to Kelsen’s system. For Kelsen the law belongs 
to the category of normativity, not to that of causation. The facts which 
it is meant to regulate and even the connection between the law and these 
facts are outside the sphere of the “pure theory of law.” For Hagerstrom 
and Lundstedt the category of normativity is a mysticism which it is 
the task of legal science to unmask. The rules of law belong to the realm 
of fact. It is futile to search for their “final explanation” and a self- 
deception to believe that they are commands of the State or of Society. 
The State itself cannot exist without law. In the realm of fact there 
exists nobody who could be said to issue these commands. The rules of 
law are therefore ‘‘independent imperatives,’’ whose origin may be traced 
back historically but which defy further explanation. The idea of a right, 
if confronted with realities, dissolves into the notion of an imaginary 
power, ultimately connected with and related to primitive magic. There 
is no contrast between law and force. Legal rules are ‘‘chiefly rules about 
force, rules which contain patterns of conduct for the exercise of force.” 
In the formation and development of law, as’ well as in its actual influence 
on human conduct, fear plays a paramount role, although this fear is 
sometimes indirect and often even unconscious. The influence of moral 
ideas on the law is very limited, perhaps even non-existent. The task of 
the law is the “‘monopolisation, canalising and harnessing of force’ in 
the service of ‘‘public welfare.” Where this task is not achieved, as in 
the case of international law, the law sinks back to being a mere stimulus 
for human feeling, i.e. to the role of a mere propaganda stunt. 

It will be noticed that there is a close affinity between Professor 
Olivecrona’s and his masters’ views on the relation between law and State 
on the one hand and those propounded by Kelsen on the other hand. It 
is not very surprising that the old rule that “les extrèmes se touchent’’ is 
thus once more confirmed. The Hagerstré6m-Lundstedt theory has one 
decisive feature in common with the Kelsen school. By declaring the world 
of normativity as pure mysticism it cuts off one of the two planes on which 
the law exists. Unfortunately, however, it differs in so far from Kelsen 
as it eliminates that one of the two planes which is the special sphere 
of legal work. Legal practice lives in the world of the ought. So does 
analytical jurisprudence. This explains the success of the Kelsen school. 
The pure theory of law presented the law to lawyers as if there were nothing 
in the world but the law. It was so to speak a view from the inside—-a 
view which might be sufficient for a great many purposes. The Nordic 
doctrine shows the effects of the law in a world in which spiritual reality 
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- is non-existent. It gives a view of the law as seen from the outside, and 
- that by a man who is colour blind—blind just for those colours with which 
legal practice has to paint.. This explains why it has not produced and 
cannot produċe any results which are of any but very slight concern to 
the lawyer as such. But I venture to doubt whether its value to the moralist 
or politician can be any greater. The reference to ‘Public Welfare” as 
the end of the law is either a revival of -Benthamist eudamonism or a 
disguised hint that the moral values which Hägerström and Lundstedt 
attempt to discard are coming in by a back door to claim their rightful 
place. To the philosopher conceptions of fact and reality which lead to the 
identification of normativity with “mysticism” or even ‘‘animalism”’ will 
appear as based on an insufficient analysis of both the idea of actuality 
‘and that of normativity. The-most important task of legal philosophy. is 
the search for the ideal law. The Nordic school, like the American Realist 
school, constitutes another- escapist attempt to avoid approximation 
towards this final goal of legal thought. 

Professor Olivecrona has the merit to have stated the strange doctrine 
of his masters- with great clarity and admirable sincerity. It is perhaps 
not easy to imagine how this doctrine could be more attractively, more 
concisely and more intelligently presented. - But.there is little prospect 
‘of his hope being realised that it will be more widely appreciated in the l 
future. 

E. J. Coun. 
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' THE BOND OF FREEDOM 


N the year 1935 a London magistrate, who had in his time been a 

“member of Parliament and a member of the Bar announced from the 

Bench that he knew what law is and where to find the law; but that 
he was entirely unaware of the meaning of justice. 

Ini the reconstruction of the world to which all men of goodwill are 
called in anticipation of the ending of the war, it is perhaps important that 
as many as possible (including members of Parliament and members of the 
Bar) should be aware of the principles of law and of justice. Long ago, 
Cicero and Augustine taught the world that justice is the binding principle 
of States. And Sir John Fortescue taught us that the Common Law of 
England consists of certain rules of justice, and even of natural justice.’ 
Moreover, if, ‘as some of our political leaders say, the reconstruction of 
England and of Europe is designed to restore and re-establish the tradi- 
tional principles of English and European civilisation, a special duty will 
fall upon those who inherit the principles and traditions of the Common 
Law, which, one may remark, is the only great system of temporal law 
that came to us out of the Christian centuries; and which extends, one 
may add, to England (and Ireland) and Canada and Australia and New 
Zealand and in large measure (by statutory enactment) to India? and to 


1 “Man’s laws are nothing else but certain rules whereby Justice is perfectly 
taught.” The astonishing comment of Professor Winfield on the de Natura 
Legis Naturae of Fortescue that it deals with “a topic which has long ago had its 
brains knocked out” has been sufficiently answered in the lectures of Professor 
Lauterpacht. It is scarcely necessary to add that the rules of natural law and 
justice are used as‘leading principles in the jurisprudence of the canon lawyers 
who exercise jurisdiction in cases, e.g. of marriage and nullity, that presently 
“concern some 300,000,000 folk in all parts of the world. 

2 In all the political unrest that has marked the recent history of India there 
has been (so far as I am aware) little or no complaint touching the administration 
of justice in that country. Indeed, recent decisions of the Indian Bench seem to 
show that in cases concerning-the liberty of the subject the judges in India are 
no less attached to the traditional principles of the Common Law than were 
(shall we say?) the Law Lords in Pat O’Brien and in Liversidge. 
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most of the Colonies; and to all the States (save one) of the American 
~ Union. a a = = . 

. Down to the -Great-War, indeed, it-has been said: that the world was 

_ >, .ruled-by two great systems of law and of legal tradition: the Roman and 

the English law.2 The Roman law, it is said, speaking ‘by and large, 
governed all the great countries of Europe and their” non-European 7 

`. dependencies. In point of fact, the Roman law, which- has a history of 
= difference between citizen and stranger, and between freeman and slave; 
“> and which in its classical period subjected all men to the absolute rule of - 


-> the Emperor. “What the slave was in the hands of his master, the citizen. 


<o was in the hands of the State.” “The vice of the classic State,” says Lord 
- Acton, “was that -it was Church and State in one.... In religion, 


: morality and politics there was only one legislator and one authority.” 


- -Constantine declared that his own will was equivalent to a rule of Canon 


`~ 7- Law. And-Justinian-declared that the Emperor’s pleasure expressed by 


= - + — line with the secondary principles of the natural-law. See Lottin, Droit Naturel; 


~ 


Edict or by letter had the force of law. Roman law’runs easily to totali- 
_ tarianism. i a i l 


aT, If the mark of the Civil Law tradition be thus, in the word of Professor 


_ ` Ernest Barker, majestas; the mark of the Common Law tradition is, in the X 


Io -_ language of the same authority, libertas. Quid sit libertas? asks Bracton 


- on an'early page. And answers: Est autem libértas naturalis facultas Ejus, 
quod cuique facere: libet, nisi quod jure aut vi prohibetur. Sed secundum 
hoc videtur quod servi sint liberi. . . .. In hac parte jus civile vel gentium 

- detrahit juri naturali.” And again: Quid sit servitus? Est quidem servitus 
constitutio juris gentium ‘qua quis dominio alieno contra naturam 7 


- 


* -27 subjicitur.4 p“ 


Est autem libertas naturalis facultas ejus: By virtue of his nature man 


. is free. The tradition runs trie. After the lapse- of five centuries Lord-_~ 


Mansfield will say: By: the 
` property in another. , 


-> The great creative effort of the Common Law lay thus in the affirmation © - 


and in the achievement of freedom; in the. production of the liber et” 

legalis homo, the free and lawful man; the normal or ordinary man; the ` 
- -, reasonable man of the law. “Among laymen, the time had indeed already 

come when men of one-sort, free and lawful men (liberi et legales homines), 


. 7. > ¢an-be treated as men.of the common, the ordinary; we may perhaps. say - ` 
`. ~| the normal sort, while men of other sorts enjoy privileges or are subject to. 


- -disabilities which can be called exceptional. The lay Englishman, free 
`=- but not noble, who is of full age and who has forfeited none of his rights by. 


- crime or sin, is the law’s typical mau; typical person.”® The energy and -` 


~ 


operation of English law and equity over a course of centuries was to effect `. 


~ 
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E Thomas Willes Chitty in the Introduction to the English and Empire 
Digest. - 3 


` 4 ‘Italics are mine. It is interesting to observe that Bracton is decidedly more 


“. > ; forthright in favour of freedom than his near contemporary St. Thomas Aquinas, 


‘ who’seems to have thought that slavery (being part of the jus gentium) was in 


PP- 89, 90, note. f ` 


«< -5 Pollock and Maitland, I, 407. “Our law hardly knows anything of a noble 
~ ora gentle class; all free men are in the main equal before the law”: ibid, 408. _ 


* - . For an appreciation of the “free-and lawful man,” see a letter from C. C. Martin- 
_ +> +, dale dated 26th September, 1938, in the Daily Telegraph: ia Š 
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Common Law of England, no man may hold v i : 


-- 25 centuries, is a system of law, pagan in origin, which made an essential ` _.-” 
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the slow emancipation of slave and serf and villein and in the long run to 
elevate them all to the status of free citizenship.® 

The idea of the diber et legalis homo which thus gave character and energy 
to the Common Law was a conception of Everyman as a reasonable and 
responsible being, with the freedom and power and dignity that are proper 
to our rational natyre. Everyman is, indeed, in the eyes of the Common 
Law, presumed to be a free man, and a good man,’ innocent of crime and 
wrongdoing, honest in his dealings, competent in his office, efficient in his 
work, firm and constant in danger and emergency, of good repute among 
his neighbours, fit to rule and manage his family and his own affairs, and 
to make and keep contracts (including a life-long contract of marriage), 
and fit also to own and to administer property.® 

This English sense of the dignity and worth of human personality 
conceives Everyman to be not only a free citizen but also a free citizen 
living (in peace and friendship with his fellows) in a free community. 
The command to “render to Caesar the things that are Caesar's” at one 
and the same time gave to the civil power, under the protection of con- 
science, ‘‘a sacredness and in a sense a sanctity” it had never possessed, 
and imposed a limit which before it had not known. The words that occur 
in an early chapter of the Acts of the Apostles: ‘‘ Whether it be right in 
the sight of God to hearken unto you rather than unto God,” so Dr. Carlyle 
tells us, represent a mighty change in the relation of individual personality 
to society. The appearance of the Church as a power co-ordinate with the 
State and independent of it in its own sphere meant that the moral and 
spiritual life of man was no longer subject to the political organs of the 
community: the first clause of Magna Carta provides “‘Quod ecclesia 
anglicana libera sit et habeat omnia jura sua integra et libertates suas 
illaesas.”’ 

And even within the proper sphere of politics the Prince was no longer 
absolute. ‘‘The King is under God and the law,” says Bracton in a famous 
passage,® ‘‘for the law makes the King. Let the King therefore attribute 
to the law what the law attributes to him, to wit, dominion and rule. 
For he is no King when Will and not Law is the principle of his rule.” 

Two centuries later an anonymous scribe will say, in one of the Year 
Books of Henry VI, “The law is the highest inheritance of the King by 
which he and all his subjects are ruled. And if there were no law, there 
would be no King and no inheritance.’ The law which thus limited the 


6 Holdsworth, History of English Law, Vol. iii, 457. A. B. White, Self-Govern- 
ment at the King’s Command, pp. 8, 25, 59, 77 and passim. 

7 “De omni homine presumitur quod sit bonus homo donec probetur in 
contrarium.” The principle stated by Bracton will be denied by Hobbes and all 
the sect of totalitarians. A nature intrinsically evil must clearly be coerced by 
external power to decent courses and ways of living. For an interesting analysis 
of the influence of the Lutheran and Calvinist conception of man on the social 
and political ideas of modern Europe, see Eric Fromm, The Fear of Freedom, 

. 33-83. 
i the power and right to own and administer property are founded, like 
freedom, on the rational nature of man: The principle is stated by Aquinas: 
“Sic habet homo naturale dominium exteriorum rerum quia per rationem et 
voluntatem potest uti rebus exterioribus ad suam utilitatem quasi proper se factis.” 
It was re-affirmed in similar terms by Leo xiii in a well-known encyclical Rerum 
Novarum in 1891. 
® De Legibus, ed. Woodbine, Vol. II, p. 33. 

10 Y.B., 19 Hen. vi, Pasch, pl. 1. “La ley est la plus haut inheritance que le 

Roy ad; car par la Ley, il même et toutes les subjects sont rulés, et s'il ce 
Ley ne fuit, nul Roy, ny nul inheritance serait.”’ 
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King was not only the natural law" (which bound the Pope and King 
alike) but also the proper law of the English political community; the 
law and custom of the realm. 

Here then at the heart and centre of the Common Law and of the 
Constitution (which is part of the Common Law) is a fine sense and ideal 
of the freedom and the dignity of human personality. gFrom its beginnings 
in Bracton and Raleigh and Patteshull the Common Law of England had a 
noble conception of man and a noble conception of law, of man as a reason- 
able being}? and of law as a reasonable rule.!? By the vigorous use of these 
conceptions, and through the growth of a representative system (which 
also was unknown to the ancients) the unfree classes of slave and serf and 
villein were finally emancipated and in the course of time Everyman was 
established in dignity and status as a free and responsible person living in 
the fellowship of a free community. 

To maintain the tradition of free men living in the fellowship of a free 
community is admitted on all hands to be the ideal at which to aim in 
the coming period of reconstruction and reform. The essential task in 
England and elsewhere must accordingly be to retain and (to the extent 
to which it may be necessary) to renew the conceptions of human dignity 
and freedom and responsibility that gave character and energy to English 
life and law.44 The maintenance and (if need be) the renewal of this 
tradition loses none of its importance from the circumstance that the legal 
and political principles of the common law constitute (with a common 
language) the chief if not the only spiritual bond between the British 
Commonwealth and Empire and the States of the American Union. 

Now that even in England the constitutional tradition of the Common 
Law has been weakened and needs in some fashion to be renewed sufficiently 


11 The natural law in its widest sense may be said to be the sum, in order, of the 
dynamic principles that are immanent in created things. In a more proper sense, 
it is the reflection in the mind of man of the order of creation (participatio legis 
aeternae in rationali creatura). 

12 The conception (which was borrowed from Hebrew and Christian theology) 
of man as a being made in the image of God gave the law a deep respect for human 
personality and for the energy and freedom of the will. The respect which the 
law pays to the citizen will naturally vary according as it conceives man to be as 
a being made (a) in the image of God; or (b) in the image of society or of the 
proletariat; or (c) in the image of (German) blood and earth; or (d) as an element 
of Capital or Labour in a Trading State. See Nicolas Berdyaev, Russian Revolu- 
tion, pp. 81-3. In a recent over-praised pamphlet, Our Towns, the hope is ex- 
pressed (at p. 106) that John Smith’s child shall become John Bull’s child, 
“a cherished part of its country’s capital.’’ In a debate on Population in the 
House of Commons on July 15, 1943, Dr. Edith Summerskill stated that, as things 
are, the woman in the home “refused to produce the most valuable commodity, 
the embryo worker.” In a letter to The Times of 26th July, 1943, Mr. Clement 
Davies, K.C., M.P., says that children “are part of the assets of the nation as a 
whole and the President (of the Board of Education) rightly says that ‘in the 
youth of the nation we have our greatest national asset.’ ”’ 

18 In Holmes, Common Law, p. 210, the Common Law is stated to be “a 
far more developed, more rational, and mightier body of law than the Roman.” 

14 “One of the chief characteristics of the British nation is a respect for the 
fabric of its inheritance. It holds, and with truth, that the foundations were 
well and truly laid by our ancestors”: Reform of the Public Health Services 
by Sir Arthur MacNalty, Oxford University Press. “The men who were gathered 
at Westminster round Patteshull and Raleigh and Bracton were penning writs 
that would run in the name of Kingless Commonwealths on the other shore of the 
Atlantic Ocean. They were making right and wrong for us and for our children.” 
Pollock and Maitland, II, ad finem. 

15 One can scarcely say, for example, that England and the United States 
share a common philosophy or a common theology at the present time. 
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appears from the disturbance, one might almost say the destruction, 
of the old constitutional balance between Church and State, and the 
decision of the House of Lords, in 1917, that (in popular language) 


_ Christianity is no longer part of the law of England.'*® This loss of 


constitutional balance led in turn to the extravagant claims of the Stuart 


_ Kings to rule Churc and State by right of Prerogative; and to the not 


less extravagant claim of post-Revolution Parliaments to Omnipotence. 
Law is, according to Hobbes, the Command of a Sovereign Power which 
may be iniquitous but cannot be unjust. “Parliament,” says Blackstone, 
“being the place where that absolute despotic power, which must in all 
government reside somewhere, is entrusted by the constitution of these 
kingdoms; it can regulate and new model the succession to the Crown; 
it can alter the established religion of the land; it can change and create 
afresh even the constitution of the Kingdom and of Parliaments themselves 
and therefore some have not scrupled to call its power by a figure rather 
too bold the Omnipotence of Parliament.” In truth, the full notion of 
Sovereignty teaches that the Supreme Power of the State knows no limits 
and extends over the whole field of religion and of morals ‘‘as the King-in- 
Parliament is legally speaking omnicompetent and omnipotent to-day.”’ 

This claim of Parliament to Omnipotence is clearly excessive. Parlia- 
ment is impotent to alter or affect the laws of biology or of psychology or of 
logic or (let us hazard, for the fun of it) of political economy. In the 
opinion also of Fortescue and St. Germain and of Coke and Holt a statute 
of Parliament is impotent to alter or affect the rules of ethics; that is to 
say, the law of nature or of reason.’” One may venture to suggest that the 
argument which Mr. Wilfrid Greene, K.C., addressed to the Joint Select 
Committee of both Houses of Parliament on the Petition of Western 
Australia to secede from the Commonwealth, in 1935, that Parhament 
“could pass an Act to-morrow that all persons over the age of one year 
should be put to death” is repugnant to reason and good sense.!8 The 
advent of a period of reconstruction will provide an opportunity for a 
re-examination, in the light:of history and philosophy, of the doctrine of 
the absolute power of Parliaments and of States; and for a restoration 
of the principles of natural law (or reason) and justice as the basis of 
national and international life. 

The re-affirmation of the rules of reason and of justice as the consti- 
tutive principles of law is designed also to restore or to retain the “‘reason- 
able man of the law” in his proper dignity and status. For there are 
indications of a certain impairment not only in the external balance of the 


16 Bowman v. Sectilay Society, 1917, A.C. 433. See the comment of Professor 
Holdsworth, H.E.L., Vol. viii, 420. One may observe that the White Paper on 
Education in effect treats the Church of England as disestablished. Indeed, 
during the debate on the Education Bill of 1870, Disraeli pointed out that it 
created a new priesthood (of Teachers) and a new religion (of Undenomina- 
‘tionalism). 

17 «The law of nature of reasonable creatures is called by them that be 
learned in the law of England the law of reason”: St. Germain, Dialogue, 3. 


_ Chrimes, English Constitutional Ideas, p. 290. For Coke the Common Law was 


“the perfection of reason”; and to that extent identical with the natural law. 
Hence, it is suggested, his dictum in Bonham’s case, which has had a considerable 
history in the United States. In one of the Year Books Stonore, C.J., had put it 
in a single sentence: ‘‘Ley est resoun: that which is right.” 
18 See The Times, 11th April, 1935. 


19 One may recall the words of Bracton: Non est enim Rex ubi dominatur 
Voluntas et non Lex. 
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constitution but also in the inner and central conception of the Ziber et 
legalis homo, the “‘free and lawful man.” 

The sense of human dignity and equality in the common law led to the 
rule that Everyman is responsible for his own act and that no man is 
liable in law for the act of another unless he had counselled or commanded 
(or ratified) it so as to make it his act also. ‘“‘It would be against all reason,” 
said Counsel arguendo (Y.B. 2, H. iv.), “to impute bfame or default to a 
man where he has none in him, for the carelessness of his servants cannot 
be said to be his act (car negligence de ses servants ne peut être dit son 
fesauns).”” In the course of the 18th and the early roth centuries “in a 
conscious effort to adjust the rule of law to the expediency of mercantile 
affairs” the very new doctrine was introduced which made a master liable 
for the torts of his servant in the course of his employment. The liability 
of an employer for the acts and defaults of his servants, says Sir Frederick 
Pollock, ‘is analogous to duties imposed, with various degrees of stringency, 
on the owners of things which are or may be dangerous.?”° 

In the series of Workmen’s Compensation Acts, the workman is con- 
ceived as a mere unit of earning capacity,?4 and a being who is not fully 
responsible in law for his own acts or defaults. Thus, if an accident is due 
to negligence or default on the part of the workman, his claim for 
compensation is not affected unless the negligence or default amounts to 
serious and wilful misconduct. And gross negligence, it seems, does not 
necessarily amount to serious and wilful misconduct.?? 

An election to accept compensation under the Workmen’s Compensation 
Acts debars an adult workman from bringing a common law action for 
negligence in respect of the same injury. The consideration of cases by 
infants seeking to proceed at common law (on the ground that acceptance 
of compensation under the Act was not for their benefit) has given the 
Courts an opportunity to express a judicial opinion on the relative value of 
proceedings for compensation under the statute and for damages at 
common law.* As a rule, the Courts seem to find no difficulty in deciding 
that the acceptance of compensation under the Statute is not for the benefit 
of the infant, and remit him to his remedy at common law, which conceives 
him not as a mere unit of earning capacity but as a whole human personality, 
as a “‘free and lawful man.” 

In this respect, it is interesting to observe that the Beveridge Report, 
which takes its conceptions and its point of departure from the Workmen’s 
Compensation Act, 1897, and the series of subsequent statutes that 
embody the same ideas, proposes “that insurance provision should 
exclude altogether actions for damages in cases in which they could be 


2 Essays in Jurisprudence, 128. Italics are mine. “The servant is but an 
instrument set in motion by the master,” per Alderson, B. 5 Exch. 350. “The 
reason I am liable is this that by employing him I set the whole thing in motion,”’ 
per Lord Brougham, 6, Cl. and F. 894, g10. Maitland agrees that the Common Law 
did not make masters pay for acts they had neither commanded nor ratified: 
to have done so would have been to punish a man for an offence in which he had 
no part. The modern rule, he thinks, is due to economic considerations, to the 
existence of large classes of men “from whom no right can be had,” P. & M., II, 
532-3. And see Holdsworth, viii, 479. If the law had not “adjusted itself to the 
expediency of mercantile affairs,” it is not unlikely, that the worker would have 
developed into a partner rather than a proletarian. 

21 Stimpson v. Standard Telephones, 1940, 1 K.B., 342, 356. 

22 Halsbury, Vol. 34 (1940), 870. 

2 See e.g. Murray v. Swachman, 1938, 1 K.B., 130; Stimpson v. Standard 
Telephones, ubi sup. 

*4 Beveridge Report, para. 2, p. 5. 
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brought now.” In a revealing sentence the Report says: “It can be 
argued that if what is judged to be adequate compensation is provided 
from a Social Insurance Fund for industrial accidents, irrespective of any 
negligence causing them, there is no reason why this compensation should 
be greater because the employer has in fact been negligent. The needs 
of the injured persog (workman ?) are not greater.” By a letter from their 
Secretary, which appeared in the Law Journal of 6th March, 1943, the 
lawyers of the Haldane Society, whose “‘whole object” (odd as it must 
seem to a common lawyer) is “to consider how to further the cause of 
socialism by means of law reform,” publicly and properly rejected the 
proposal to deprive the injured workman of his alternative remedy at 
common law. 

And here the Beveridge Report raises “yet another practical question: 
as to whether it should be left to the injured person to pursue his alternative 
remedy, or whether the Ministry of Social Security should be entitled to 
take proceedings, either with his consent or without it.”?? The notion 
that a State official should be entitled to bring proceedings in the name 
of a free citizen and without his consent is (one ventures to affirm) apposed 
to the whole spirit and tradition of the Common Law. The idea appears to 
have been introduced, as a kind of secondary and conditional remedy, 
in the Trade Boards Act, 1918, which provides (s. 9 (2)) that where it 
appears that any sum is due by an employer to a worker by reason of the 
fact that wages have been paid to that worker at less than the prescribed 
minimum rate and that it is not possible to recover the sum due or any part 
of it by proceedings under s. 6 of the Statute, the appropriate officer may, 
if it appears expedient so to do by reason of the refusal or neglect of the worker 
to take the necessary proceedings, on behalf of and in the name of the worker 
` institute civil proceedings for the recovery of the sum due. The idea was 
boldly developed in the Agricultural Wages Act (Regulation) Act, 1924, 
which (by section 7 (7) ) empowered the appropriate officer ‘‘to institute 
on behalf of or in the name of the worker civil proceedings for the recovery 
of any sum appearing to be due from an employer to a worker on account 
of the payment of wages to him at less than the minimum rate.” The 
Catering Wages Act of 1943 contains a similar provision in respect of wages 
due to the workers to whom the Act applies. The proposal in the Beveridge 
Report is to extend the new principle to the general body of workmen. 
That a State official should be entitled to bring an action in my name 
against my will is a manifest infringement of my personal liberty and in 
some sort a diminution or denial of my legal personality.” 


% Ibid., paras. 260, 262, p. 102. See also Appendix G to the Report at, e.g., 
Pp. 143, 144, 153. 

26 See the pamphlet “The Law and Reconstruction,” at p. 1. The reforms 
proposed are designed to establish “conditions which might be expected to be 
found in a socialist system of Justice” (p. 2) and impose on solicitors and 
counsel selected by the Public Legal Service Department a statutory duty to 
undertake work given to them (p. 5). 

27 Beveridge Report, para. 261, p. 102. It is hoped to publish, in one 
of our next issues, an article which will discuss the problem of the Social 
Security System as proposed by the Beveridge Plan in relation to Common Law 
remedies.—Ed. 

2 The powers of the officer were not to be in derogation of any right of the 
worker to recover such sum by civil proceedings. 

* It is proper to point out that this section of the Beveridge Report has been 
reserved for further consideration by the Government and may not be translated 
into law. None the less it illustrates a tendency that seems to grow in favour 
among the officials who fashion our laws. 
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This displacement of the worker by an official leads naturally to the 
displacement of the Counsel or advocatus whom the free citizen was entitled 
to call to his side. “An officer acting for the purposes of this Act may 
institute proceedings for any offence under this Act and may, although not 
of counsel or a solicitor, conduct any such proceedings.” Here is something 
far more radical in the way of reform than the assimilation “‘ of the solicitor’s 
profession and the Bar (or at any rate the Bar) to the character of Civil 
Servants” which Mr. C. P. Harvey desiderates.®® It is the displacement of 
lawyers by officials and is in line with the use of officials in preference to 
the King’s Judges for the purposes of so many of the modern statutes?! 
The freedom and the independence of the Bar is of a piece with the freedom 
and independence of the citizen. It is not surprising that in the article in 
which he proposes that the litigant should be deprived of the right to 
choose his own advocate and should be obliged to have an unknown 
Counsel allotted to him by the State,3* Mr. C. P. Harvey also proposes to 
establish “an official service of salaried advocates who would be graded 
according to their seniority, their specialist lines of work, their local 
situations, and so on.’ Such an “official service of salaried advocates” 
would be not less likely than a bench of independent judges to be 
‘‘executive-minded.”’ The traditional independence of the Bar is a neces- 
sary condition for the maintenance of the tradition of civil liberty. 

There is much room for reform at the Bar and throughout the law. One 
feels, however, that Mr. C. P. Harvey and the members of the Sub- 
Committee of the Haldane Society who have published (price 4d.) their 
“recommendations as to law reform capable of being carried into effect 
during the war” approach the problem in the wrong way. The lawyers 
of the Haldane Society display a psychology that is at once naive and 
attractive. They are naturally class-conscious as all good Socialists are 
apparently expected to be. They are convinced that courts of summary 
jurisdiction “are regarded with hatred and terror by the ordinary working 
man.” They note, with surprise and regret, that ‘‘some Labour magis- 
trates fall a prey to that unfortunate but not nncommon human failing 
which induces those who are invested with a little authority to show the 
world that they have got authority and are overcome with the grandeur 
of rubbing shoulders with members of the ruling class on the bench.” 
For this reason perhaps, although it is admitted (at p. 7) thatthe magistrates 
courts “cover almost the whole scope of a working man’s life, including 
his family life and his sexual life,” it is proposed (at p. 12) that County 
Courts be given jurisdiction to try all undefended divorce cases. The 
proposal is unlikely to be accepted. Other proposals are made for im- 
mediate reform of the Workmen's Compensation Acts. “Mauch of it. if 
not all,” we are told, “could be put into operation by Orders in Council 
without Parliamentary sanction.” ... And (with delightful naiveté 


80 MODERN Law REVIEW, vi, 42. 

3t One may note also the abstraction of many matters, e.g. the production, 
distribution and sale of Milk, Potatoes, Pigs, Bacon, Herring, White Fish and 
the like from the purview of the Common Law by the series of Statutes and 
Orders which set up the several Marketing Boards. 

82 MODERN Law REVIEW, vi, 42. Who, for the purposes of the proposed reform, 
is “the State”? Mr. Harvey seems to share the illusion (not to say the super- 
stition), so common in our day, that the State is a Being of Infinite Wisdom and 
ae Power: See Sir Cecil Carr, Concerning English Administrative Law, 
ad finem. 

33 One remarks, no mention is made of ability. 
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here) “it could be effected without the insurance companies fully realising 
what was going on and adopting the blocking tactics at which they are so 
efficient.”’ 

Like Mr. C. P. Harvey, the members of the Sub-Committee of the 
Haldane Society are ready at the proper time to sacrifice the Law to the 
State. They are regdy even now to ‘sacrifice the law and their proper 
liberty as lawyers to the policy of a political party. 

One must look elsewhere for those who, while not denying the need for 


~ reform in the law and in the arrangements of the legal profession in 


England,* still cherish and desire to defend and (to the extent to which it 
may be necessary) to restore the principles and traditions of the Common 
Law which constitute not the least part of the spiritual assets of the United 
Nations; to restore Justice as the binding principle of the political com- 
munity; and Freedom as a thing due to Everyman as a member of the 
community; and an Equal Law as the sign and pledge of our human 
fellowship. 
RICHARD O’SULLIVAN. 


INTERNATIONAL PUBLIC CORPORATIONS” 


I. GENERAL OBSERVATIONS ON THEIR SCOPE AND FUNCTION 


HERE is reason to expect a large expansion of international econ- 
omic enterprise. Much of it forms part of the reconstruction work to 
which the governments of the United Nations are pledged. It is 
clear, therefore, that the ultimate responsibility for such enterprise will 
have to rest with the governments concerned, and not with private business. 
Many, though by no means all, of these tasks will be suitably undertaken 
by independent corporate bodies constituted in the form of commercial 
corporations. Many short-term tasks, and those which, for political or ethical 
reasons, must be kept out of any organisation in the form of potentially 
profit-making concerns, such as immediate food relief in Europe and the 
Far East, are likely to be undertaken by direct inter-governmental action. 
On the other hand, many essentially non-economic measures, such as 
repatriation schemes, international education or broadcasting schemes, 
etc., could be organised through public corporations, but are likely to be 
left to immediate governmental responsibility and co-operation. 
There remain; however, a large number of essentially economic tasks 
which are: first, of international public importance, and therefore a matter 


_ , of public responsibility; second, demand long-term investment of capital, 


permanent organisation and staffing; third, will have to undertake com- 
mercial functions, such as banking operations, the erection and servicing 


34 On the point of providing legal assistance to the poor, one may recall an 
old rule: Brian, C.J., said that if a Serjeant declines to plead for a poor man 
when the Court orders him: “nous ne lui poyomes faire non-serjeant car il a ce 
nosme donne par le Roy, mais nous poyomes lui estrange del barr issint qu il ne 
serra resceu de pleader.’’ Cited Holdsworth, H.E.L., ii, 491. The lords, it seems, 
had a similar rule, ibid, SS. ii, 8, 16. 


* This article is based upon a paper read to the Grotius Society, in June, 
1943. 
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of plant, the acquisition of land, the hiring and employment of labour, the 
supply of goods and services. 

This type of enterprise demands institutions which have definite 
corporate status and which, to use the language of President Roosevelt, 
in his message to Congress (1933) recommending the formation of the 
Tennessee Valley Authority, are “clothed with the power of government, 
but possessed of the flexibility and initiative of a private enterprise.” 
Transferring this definition to the international sphere, we might define 
the International Public Corporation (I.P.C.) as international corporate ` 
bodies established for purposes of international government but consti- 
tuted as commercial corporations. 

Among the more concrete international projects for-which this form 
is envisaged are the International Investment Corporation, suggested by 
Mr. Herbert Morrison, the World Investment Bank, suggested by the 
United States, the International Clearing Union and the Stabilisation 
Fund outlined by the British Chancellor of the Exchequer and the American 
Treasury, and the United Nations Relief and Rehabilitation Administration 
(U.N.R.R.A.). Among further likely international enterprises, a Danube 
Power Authority, a Balkan Transport Board, a Board for the Restoration 
and Development of Livestock, an International Raw Material Pool, spring 
to mind as being of particular importance and urgency. 

Since the last war the public corporation has been developed in many 
different countries, living under very different social and economic systems, 
as the best way of administering public utilities, for the public benefit, 
but in the form of an independent commercial corporation. The greatest 
enterprise of this kind is probably the Tennessee Valley Authority, one of 
the outstanding achievements of the New Deal Administration, the greatest 
of a number of similar enterprises in the United States. Great Britain has, 
among others, The London Passenger Transport Board, The Overseas Air 
Board, The B.B.C., and the proposed Scottish Hydro-Electric Power 
Board. In Germany, the State Railways and the Postal Service have, for 
many years, been run as public corporations. The Soviet Union has 
constituted a number of State Trusts, organised as independent units with 
separate personality, management, budget and responsibility. It is note- 
worthy that the public corporation is thus known to many different 
economic systems, from socialism to controlled capitalism. 

The constitution and status of these public corporations varies con- 
siderably from country to country, and within one country, but certain 
common features have emerged, the most important of which may be 
summarised as follows— 

I. Autonomy of legal and financial status 

2. Non-political management, though there is no unanimity as to the 
status of the personnel, which may or may not be in the position of a Civil 
Service. 

3. Long-term financing, by government appropriations, by shares 
subscribed by the government or other public authorities, or by debentures 
issued to the public, such long-term financing enabling the corporation to 
stand on its own feet. 

4. Absence of control by private shareholders, instead of which, control 
is exercised partly by government departments (Treasury supervision), 
partly by Parliament (periodical appropriations). There is much con- 
troversy about the appropriate degree of parliamentary and executive 
control over public corporations. While too much interference cramps 
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initiative, too little control may lead to slackness, abuse, and the formation 
of autonomous vested interests.} 

In the international sphere the same problems exist. But the lack of 
integration and legal organisation of international as compared with 
national society, adds to these problems a number of others, and two in 
particular. The first, problem results from the cramping effect of national 
sovereignty, which has so far impeded the legal, financial, managerial and 
psychological independence of all international institutions. The second 
problem results from the inequality of different states in political and 
economic power, and the consequent need to counter-balance the prepon- 
derance of any one state. 


II. INTERNATIONAL PRECEDENTS 


So far, International Law affords little guidance for the constitution 
of future I.P.C.s, mainly because international institutions are in a tenta- 
tive stage and because the impact of the assumption of public responsibility 
for economic affairs has, as yet, hardly reflected itself in International Law. 
The following brief survey will select four different international organisa- 
tions, each representing a certain type, and each revealing certain specific 
deficiencies. 


I. European Danube Commission 

The European Danube Commission has been defined as “an experi- 
ment in direct international government, enforcing its decisions by its own 
authority, through its own agents and under its own flag. It can impose 
taxes, regulate navigation, carry out river work, pilot services. Merchant 
captains must obey its orders. Judicial powers are conferred on the 
Inspector-General and the Captain of the Port of Simla.’’? 

There is no doubt of the independent legal personality of the European 
Danube Commission. It is, however, not an international public corpora- 
tion, but an administrative organ of international FO VErIMERG constituted 
as an independent commission.’ 


2. International Unions 

There are numerous international unions, entrusted with many 
different tasks of an international character, scientific, technical, humani- 
tarian. Best known among them are perhaps the International Postal 
Union, the so-called Berne Unions for the protection of copyright and 
industrial property, and the International Institute of Agriculture. 

International unions are, legally, of many different types, but the 
following features have emerged— 

(a) They rest on an International Convention which constitutes a 
conference or congress that meets periodically, and a permanent executive 
office. 

(6) Some unions, like the Berne Unions, are closely linked with the 
state of their domicile, in matters of personnel, disciplinary supervision, 


1 Cf. Gordon, The Public Corporation in Great Britain, p. 327; Lilienthal 
and | Marquis, 54 Harv. L.R. 545 et seq. 
2 H. A. Smith, Economic Uses of Rivers, p. 123; cf. also Opinion of Permanent 
Court of I nternational Justice, Ser. B, No. 14. 
3 For its legal personality, cf. Triepel, Internationale Wasserldufe, p. 21; 
Solms-Braunfels, Die vélkerrechtliche Stellung der Donau, p. 63. 
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and legal status. Others, like the International Institute of Agriculture, 
are more truly international in composition and status. 

(c) The most interesting legal problem is how far international unions 
have been made independent from the states which have constituted them. 
The most important aspect of this question is: aa their legal status; 
secondly, their financial independence. 

On the legal status of international unions there is much controversy. 
Some writers attribute corporate personality to the permanent office or 
bureau, though not to the general conference.* But the legal status of the 
union has very seldom been clarified by any specific provision. That 
became evident when the Postal Union became involved in legal difficulties 
when it attempted to purchase a building. The Belgian Law of 25th 
October, 1919, accords personality to international associations with 
scientific aims and a permanent bureau in Belgium. This constitutes a 
kind of naturalisation of an international association. Among these non- 
commercial international institutions, the International Institute of 
Agriculture probably comes nearest to a truly international status and 
personality.5 

The most important practical aspect of independent status is finance. 
Although some unions of a mainly technical character, like the Inter- 
national Postal Union, have come to be so universally felt to be indis- 
pensable that they work in a condition of practical, if not theoretical, 
independence, international unions have always been ultimately dependent 
on the power of the purse of the member states. The kind of international 
institution that has developed so far has to be financed by regular contribu- 
tions from the states. Sometimes they are able to supplement their income 
by fees (e.g. Registration of International Trade Marks), but this has not 
mitigated to any considerable degree their essential financial dependence. 
Three weaknesses in particular characterise the financial position of 
international unions— 

I. In the absence of a clear corporate status, the property in the funds 
remains with the contributing states. The consequence is that the states 
have a claim for refund if a contribution is not used for the particular 
budgetary purpose for which it has been subscribed.® 

2. On the other hand, International Law does not yet know any 
legal process for recovery of contributions from a debtor state, or any 
other legal sanction. 

3. The unanimity rule, which applies to all decisions taken by inter- 
national unions,’ has cramped their power of action as it has that of the 
League of Nations.’ 

International unions, therefore, reveal two fundamental weaknesses: 
first, the absence of a clear international corporate status; and second, 


4 For a survey and discussion of the different views, see Ruffini, Hague 
Recuei, 1926 (II), 478, et seq. 

5 For a discussion of this point, see below, p. 203. 

6 Cf. a specific provision to this effect, regarding the Working Capital Fund, 
in the League Financial Regulations, Art. 31. 

7 With very few relatively unimportant exceptions, such as certain decisions 
taken by the Institute of Agriculture, or the former Sugar Commission. To 
these might be added the Constitutional Convention, by which decisions of the 
Budget Committee of the League of Nations came to be accepted by the member 
states. (Jenks—loc. cit., p. 102. 

8 The financial aspect of the status of international institutions has been 
trenchantly characterised by C. W. Jenks, Transactions of Grotius Society, Vol. 
28, pp. 87-132. 
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the weakness of the dependence of international institutions on the 
revocable will of sovereign states. 

The proposals for an International Clearing Union® imply a curtailment 
of this sovereignty, as is clearly apparent from the concluding section 
(Section 45). Although the proposals do not specifically deal with legal 
and constitutional aspects, they clearly envisage an independent and 
corporate status of the Union. Otherwise the holding and disposing of 
clearing accounts, its dealings with many different states and institutions, 
would meet with insuperable difficulties. The Union is to have permanent 
executive offices and a Governing Board armed with considerable powers 
in relation to the member states. They include the right to demand a 
reduction of credit or debit balances, the surrender of gold or other reserves, 
a reduction of the quotas of members, in certain circumstances. The 
Board has the right to demand the withdrawal of a member in case of a 
breach of agreement, while a member state is entitled to give notice only 
subject to its making satisfactory arrangements to discharge any debit 
balance. This constitutes a noteworthy advance towards the recognition 
of definite legal rights and duties as between an international institution 
and the constituent states, and it would only be a logical implementation 
of this assignment of mutual rights and duties to fortify it by a clear 
process of legal recovery in International Law. 


3. International Labour Organisation 


As compared with the previous institutions, the I.L.O. has certain 
distinctive features. Firstly, it enjoys a relatively greater autonomy. The 
Governing Body and the Conference between them determine policy, and 
though the I.L.O. is ultimately dependent on the League it has always 
worked in relatively greater independence from the League. This autonomy 
has been strengthened by the transfer, during the present emergency, of 
the administrative and financial powers of the Assembly to the Director 
of the I.L.O., with the approval of a supervisory Commission deciding by 
majority vote. Secondly, the I.L.O. has developed a body of permanent 
international officials, and a distinct international executive, in the Inter- 
national Labour Office, at present in Canada. The I.L.O. is thirdly dis- 
tinguished by its tripartite character, that is, the direct representation of 
organised groups of employers and labour, side by side with state delegates. 
How far this tripartite character would be applicable to other international 
institutions is a matter to be discussed later on. 

The I.L.O. shares, however, with other international institutions two 
decisive weaknesses : firstly, it is dependent on annual state appropriations, 
and thus enjoys no independence of financial status, which has inevitably 
a crippling effect upon long-term planning. Secondly, its decisions are 
not binding on any government, but even when adopted by all the organs 
of the I.L.O., including the state delegates, are subject to separate national 
ratifications. It is well known how many valuable social measures have 
failed through this constitutional obstacle.1° 


° Presented by the Chancellor of the Exchequer to Parliament, April, 1943, 
Cmd. 6437. 


10 The example best known to English lawyers is the series of Conventions 
adopted in 1935 by the Canadian Government, but declared invalid by the Privy 
Council as an infringement of the constitutional preserve of the Provinces (4.-G. 
for Canada v. A.-G. for Ontario (1937), A.C. 326). 
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4. The Bank for International Settlements 


The B.I.S. constitutes the most direct precedent for International 
Public Corporations. It enjoys undoubtedly distinct corporate status and 
legal personality. Sir John Fischer Williams has defined it as an example 
of ‘‘bodies which are neither states, nor individuals, nor a combination 
of states or individuals, but right-and-duty-bearing international creations, 
to which for want of a better name the title, ‘International Body Corpor- 
ate,’ ‘Personne Juridique Internationale,’ may, perhaps, be accorded.’’!! 

The constitutional pattern adopted for the establishment of the B.I.S. 
is undoubtedly of interest for future I.P.C.’s. It has three distinctive 
parts— 

(a) A Constituent Convention (in two parts: one between Germany 
and the government of the creditor states; the other between Switzerland 
and the governments participating in the Convention). 

(b) By-laws which define the powers, rights, and privileges of the Bank. 

(c) An incorporating Charter granted by Switzerland as the country 
of incorporation. 

The most distinctive feature of the B.I.S. is its unqualified autonomy. 
It was founded in a period of disappointment with the results of the 
Reparations Settlement of the Treaty of Versailles and of distrust of 
governments as suitable institutions to deal with such matters. The consti- 
tution of the B.I.S. proclaims the belief in the superior capacity of business: 
in dealing with economic and financial matters. The shares were not, 
therefore, taken up by the constituent governments, but by the central 
banks of the participating states and a group of American banks. 

The constitution of the B.1.S. provides for no control organ whatsoever. 
Management, direction, and supervision are entirely left with the Governing 
Board, constituted by a number of Bank presidents. Although the B.I.S 
was given considerable powers to promote international finance and trade, 
this part of its functions never developed at all. This, however, must be 
attributed less to the deficiencies of the B.I.S. itself than to the general 
international situation. The complete constitutional autonomy and absence 
of public international control has, on the other hand, led to disastrous 
results, which should be taken as a warning for future I.P.C.s. When, 
in June, 1939, the Bank handed over the Czech gold deposits to the German 
Government, as protector of the Republic which it had occupied in defiance 
of International Law, the governments of the different countries con- 
cerned might perhaps have been able to prevent such action, had their 
own policy been firm enough. But they had no constitutional or legal 
means of influencing the decision of the Board. This was true, for example, 
of the British Government, although the gold which was handed over was 
deposited with the Bank of England. Although the B.I.S. was thus free 
from any constitutional responsibility to either national or international 
public organs, its autonomy worked differently according to the position 
of the Presidents of the Central Banks in their respective countries, While 
the German directors acted under Government direction, the British 
directors, despite the semi-official status of the Bank of England, were not 
responsible to anyone. The American bankers on the Board were neither 
official nor responsible to any authority. The kind of autonomy developed 
for the B.I.S. must thus serve as a warning example rather than as a 
model. Responsible neither to national nor to international authority, 


11 Amer. Journ. of Int. Law, 1930, p. 665. 
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it has encouraged an independence of financial interests, removed from 
national as much as from international government. 


III. OUTLINE OF STRUCTURE AND STATUS OF THE I.P.C. 


A technical disomssion of the constitution, structure, and status of the 
I.P.C. as a basis for such different enterprises as an International Clearing 
Union, an International Air Transport Board, a Danube Valley Authority, 
or an International Livestock Board, must rest on certain clear and 
unambiguous assumptions of principle. 

Three major assumptions underlie the following discussion— 


1. That the I.P.C. must be a genuinely international institution, as 
the joint enterprise of 4 number of states. 

2. That the value of the public corporation lies in its managerial and 
financial autonomy, provided this autonomy is blended with accountability 
and responsibility to the appropriate national and international public 
organs. 

3. That the I.P.C. must not become the instrument of indirect economic 
domination of economically weaker by economically stronger states. 


The rejection of any or all of these assumptions would modify some of 
the technical argument that follows. 

While the actual constitution of different I.P.C.s will undoubtedly 
raise many special problems, the following seem to stand out as of cardinal 
importance— 

1. The constitutional foundations. 

. The capital sttucture and method of financing. 

. The selection and status of management and staff. 

. The principles and structure of control over the I.P.C. 
. The international corporate status of the I.P.C. 


in f& WN 


1. Constitutional Form. 


The pattern of the constitution of the I.P.C. emerges clearly from its 
position in interstate relations and is supported by many international 
precedents. There will be a constituent convention between the partici- 
pating states, which-must be concluded for a period sufficient to allow for 
full development and testing. This convention lays down general principles 
and the obligations which the parties undertake to ensure the effectiveness 
of the institution which they agree to create. Foremost among them must 
be an undertaking to grant the I.P.C. all the necessary powers, privileges, 
and rights agreed to in the convention and specified in the by-laws, and to 
enact any legislation and to take any “other action necessary to effectuate 
and protect such powers, rights, and privileges.’’!2 These powers, rights, 
and privileges will be specified and defined in the by-laws.- In previous 
cases it has been deemed necessary to base the actual corporate existence 
of an I.P.C. on a third document, a national charter granted by one par- 
ticular state.1# The sole exception appears to be the corporate “Funds” 
created by the 1930 agreement between Hungary and her creditors.'4 


12 Inter-American Bank Convention, Art. I. (J.A.B. Draft.) 

18 A Swiss Charter in the case of the B.I.S., a U.S.A. Charter in the case of 
the I.A.B. Draft. 

14 Cf. Fischer Williams, Amer. Journ. of Int. Law, 1930, p. 673. 
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It will be shown below that there is no need, in law, logic, or con- 
venience, for such a national charter, which detracts from the international 
status of the I.P.C. ; 

It is a matter for serious consideration whether there should be any 
provisions for— 

(a) Amendment of the constituent convention. 

(6) Withdrawal of members. 

The position of the I.P.C. differs from that of other international 
institutions. It needs a long-term policy of investment and management 
which would be greatly impaired by the danger of amendments affecting 
its status. The member states ought to be bound by the principles laid 
down in the convention for the period fixed, which will vary according 
to circumstances, but should hardly be less than five years. As will 
be explained below, the member states will be able to control policy 
through an inter-governmental control commission. 

Where the time limit of the convention is not very long, say five years, 
it would be desirable, in the interest of stable development, to exclude a 
right of withdrawal during such period. The withdrawal of a member 
state would affect: (a) the composition of the inter-governmental control 
organ; (b) the capital holdings according to the type of capital structure 
chosen.7¢ 

Where the capital is provided by government-subscribed shares, pro- 
visions would be necessary for transfer of shares, which would probably 
have to be made dependent on the consent of the Governing Board?’ or 
be limited to other member states or restricted in some other way. Where 
the I.P.C. finances itself by public international debentures, or its own 
earnings, the effect on its capital structure would be small or nil. Where, 
on the other hand, it depends entirely on government subscription, with- 
drawal of a member would not only affect the control organ; but the 
financial structure of the I.P.C. 

On balance, the best solution in the interest of a vigorous and undis- 
turbed development of the I.P.C. would be to limit the duration of the 
constituent convention to a comparatively short period (say five years) 
and to exclude, during that period, both amendment and withdrawal. 
When the convention comes up for reconsideration, members may decline 
to renew their signature and the terms be revised in the light of experience 
and new needs.*® 


2. Capital Structure and Financing Methods. 
The method of providing the capital of the I.P.C. raises problems of 
fundamental importance. 


15 Five years is suggested in the Proposals for an International Clearing 
Union (II, 12 (18) ). The B.I.S. was constituted for 15 years; the Draft Constitu- 
tion of an Inter-American Bank prepared by a Committee of the Inter-American 
Union (1.A.B. Draft) suggests 20 years. No time limit is provided in the Con- 
stitution of the United Nations Relief and Rehabilitation Administration 
(U.N.R.R.A.). 

16 See below. 

17 As in the case of the B.LS. 

18 The proposals for a Clearing Union give a right to withdraw on a year’s 
notice, subject to discharge of debit balances, and provide for reconsideration 
of the principles of the Union after five years’ experience, if a majority of an 
annual assembly of the member states desires it (II, 6 (16), (18) ). The U.N.R.R.A. 
provides for withdrawal, with 12 months’ notice, and for amendment by two- 
thirds’ vote of the Council (composed of all signatories), and, where new obliga- 
tions are imposed, acceptance by each affected member. 
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It is a decisive advantage of international institutions constituted as 
corporations over the diverse other types with less autonomy, such as 
unions, commissions, and other inter-governmental agencies, that they 
have legal ownership of funds, and are thus able to lead an independent 
financial existence. 

Three alternatiye methods of financing the I.P.C. commend them- 
selves— 

1. The raising of capital by shares, i.e. the joint-stock pattern. 

2. The issue of debentures which bear interest. 

` 3. Direct governmental contributions in agreed quotas. 

One of the first two methods will have to be chosen for any I.P.C. 
which requires large capitalinvestments. Thus, a Danube Valley Authority 
or an International Air Transport Service obviously require substantial 
, capital for the provision of plant, construction work, and the operation of 
services. The third method commends itself for that type of I.P.C. which 
mainly demands international organisation and scientific or technical 
advisory work, but no large expenditure. This would apply, for example, . 
‘to the proposed International Clearing Union, which will need much 
organisation, but little capital investment, or to a Livestock Board, whose 
function would be the scientific building up and exchange of pedigree stock, 
the provision of expert advice, and other services. The situation might be 
similar in the case of a raw-materials pool or a foodstuffs pool, though the 
latter might require more capital for large-scale supplies and exchanges. 
The applicability of the third method must, however, depend on a hitherto 
unfulfilled condition: the undertaking, by the states concerned, of definite 
legal obligations, recoverable by process of law. Mr. Jenks has analysed 
the fatal weakness of the position of international institutions, in the 
absence of such clear obligations, and outlined the possibilities of a pro- 
cedure, such as an application, by the treasurer of the international 
institution, before a Chamber for Summary Procedure or another inter- 
national organ, leading to an order, or summons, which entitles the 
creditor to attach assets of the defaulting state in any member state.1® 
Such a machinery entails a number of parallel and supplementary pro- 
` visions, such as agreement about the method and rate of currency transfer. 
Undertakings to exempt such transfers, wholly or partly, from existing 
national currency restrictions might be suitably included in the constituent 
convention.2° Any obstacles to such a development are certainly not 
‘technical, but political, grounded in the tenets of absolute national sover- 
‘eignty and “‘the timidity of men’s minds.’’*! 

Where the I.P.C. is entirely or predominantly financed by direct state 
appropriations, the question of political control of such appropriations from 
within the participating states becomes important. 

Students of the National Public Corporations have devoted much 
_ attention to the respective merits of Treasury and Parliamentary control on 
the one hand, and financial autonomy on the other hand. Conclusions are, 
on the whole, in favour of freeing the public corporation from cramping 
Treasury supervision or parliamentary bickering, while subjecting it, on 
the other hand, to public supervision, by public auditors, annual reports, 
selected parliamentary or other representative and responsible committees. 

In the international sphere, the cramping effect of frequent interference 


~ 


19 Jenks in Grotius Soc. Transactions, Vol. 28, 113, sqq. 
20 For an example, see I.A.B. Draft, Art. II. B. 
21 Jenks, loc. cit. 
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would be multiplied manifold by the number of countries concerned, and 
the need is, therefore, clearly for long-term national appropriations for a 
period of years, and transfer of control, during that period, to an inter- 
governmental agency, such as a Permanent Control Commission. Here 
the problem becomes one aspect of the more general problem of supervisory 
control over the I.P.C.?? š l 

Most I.P.C.s will, however, require a more elaborate and independent 
capital structure detached from either annual, long-term, or standing 
appropriations. Existing international corporations, such as the B.I.S., 
the abortive Bank for International Agrarian Credits, or the Draft Scheme 
for the Inter-American Bank,” have all been constituted as companies 
limited by shares. But the essentials of a private company limited by 
shares ate lacking. For, in every case, the shareholders are determined by 
the convention and by-laws, and voting power is either fixed in this 
manner, or detached from the ownership of shares in some other way. 
Thus, the total shares of the B.I.S. were guaranteed and 56 per cent 
taken up by central banks of the six principal participating states and a 
group of American banks. The remainder was offered to the central banks 
of certain other countries. Of any increase in the share capital, 55 per cent 
must be offered for subscription to the central banks participating in the 
original guarantee. The bank may, without giving any reason, decline to 
accept any nominee as transferee. In the case of the abortive Agrarian 
Bank, the transfer of voting shares (A shares) was to be dependent on the 
consent of Governing Board.” In the case of the Inter-American Bank, 
stock is to be available for subscription only to the Governments of the 
American Republics which have adhered to the Convention. The condition 
of participation is subscription for a minimum number of shares, deter- 
mined in relation to the value of the total foreign trade of each Republic 
in 1938. The American states are, accordingly, divided into eight groups, 
rising from a minimum of 5 shares to a minimum of 50 shares. But each 
government obtains 20 votes for its minimum shares. It can subscribe to 
further shares, with one vote for each additional share, but no government 
must have voting power in excess of 50 per cent of the total voting power 
of all the other participating governments. 

It is thus clear that the public function and character of these institu- 
tions has deprived the share of its normal function of free assignability, as 
well as of its link with voting power as the means of control. 

. The dividend-bearing capacity of the shares, too, has been greatly 
modified and restricted. The B.I.S. has to pay 5 per cent of its yearly 
profit into a reserve fund, until ro per cent of tbe paid share capital is 
reached. Then dividends may be paid within certain limits. The I.A.B. 
must pay no less than 25 per cent of its yearly profits into surplus until 
the surplus is equal to the par value of the authorised capital stock before 
dividends can be paid. 

As the predominant field for I.C.P.s is likely to be international 
economic reconstruction and development, largely in countries devastated 
and impoverished by the war, dividends must be subject to even more 
rigid limitations. It cannot be too strongly emphasised that the main 


22 See below, p. 199. 

*3 For full text and comment, see Heymann, Plan for Permanent Peace (1942), 
ch. VI. 

% For details, see Schwarzenberger, Die Internationalen Banken far Zahlungs- 
ausgleich und A grarkredite, 1932. 
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value and function of the public corporation does not consist in its making 
quick profits, but in its constitution as an independent body, whose manage- 
ment, accounts, financial conduct, and general efficiency can be checked. 
-This reason has led to the use of independent state trusts in the socialist 
economy of Soviet Russia, while, in other countries, public corporations 
often are either non-profit making or pay fixed dividends.» In international 
relations, the long-term constructive tasks are bound to outweigh even 
more the financial profit motive. The profit of power or transport develop- 
_ ment in the Balkans or of European Air Services lies in its advantage to 
_ the international public, to economic advancement, a general improvement 
in the standard of living, and peaceful development. 

Much is, therefore, to be said for abandoning share capital in favour 
. of fixed interest-bearing debentures. Whatever the advantages and dis- 
advantages of either method may be for national public corporations,” 
for international corporations the advantages of attracting interest by the 
prospect of profits are not likely to be of any significance for a long time 
.to come. Where the capital will have to be provided by the participating 
` governments, national exchequers might find it preferable to subscribe 
in the form of debentures, with a fixed rate of interest, supplemented, 
where necessary, by a subsidiary guarantee, rather than to budget for an 
uncertain profit contingency and to be subjected to parliamentary pressure 
for a showing of profits. The issue of debentures, divorced from control 
and voting power, would make it possible to throw open subscription to 
the international public, and thus to stimulate general interest. In the 
case of a promising I.P.C., it would provide the easiest way of raising 
additional capital.” It would also make the I.P.C. more shock-proof 
against the financial effects of a withdrawal of member states, should such 
a right of withdrawal be conceded.” 

Some I.P.C. such as a Danube Valley Authority may, however, well 
be able, after a period of development, to earn part of their expenditure 
and eventually to be “‘self-liquidating,” by selling their products and 
services on an economic basis, even if dividend-bearing shares are issued. 
By-laws will have to provide for reserve and development funds, into 
which profits have to be paid until the stage of development reached and 
the reserve accumulated will justify the payment of dividends. 

Whatever the method chosen—and different methods might prove 
preferable for different types of I.P.C.—it is essential that all of them— 
government subscriptions out of permanent or periodical appropriations, 
debentures, or shares taken up in agreed proportions—should be con- 
sidered as long-term investments in international economic development, 
whose main dividend is the promotion of desirable international objects. 
Payment of dividends must be a secondary consideration. 


3. Management and Staff. 


The question of the personnel that directs and administers international 
institutions is of crucial importance for the development of any society 


35 See, for U.S.A., Lilienthal and Marquis, 54 Harv. L.R. 545; for Great 
Britain, Gordon, The Public Corporation, and Robson (ed.), Public Enterprise. 

20 On these, see Lilienthal and Marquis, loc. cit., pp. 590-91. 

2? The formation of an International Airways Corporation, with fixed- 
interest-bearing stock to be subscribed for by governments, banks, or individuals, 
‘has been suggested by Mr. Bowles, M.P., in n the House of Commons (as reported in 
- The Times, 2nd June, 1943). 

28 Cf. above, p. 192. 
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and government that transcends exclusively national loyalties. Here, the ` 
League of Nations, with its many ramifications, and the International 
Labour Organisation, provide valuable guidance. The Balfour Report 
of 1920, supplemented by the Noblemaire Report of 1921, and the 
Report of the Committee of Thirteen in 1930, laid down the foundations 
of an International Public Service which have been jmplemented by the 
building up of a genuine body of international civil servants in the League 
Secretariat and the International Labour Office. But this development of 
a body of international public servants has been confined to the technical 
and executive side. It was quite proper that the supervising organs, such 
as the League Assembly and Council, or various League Committees, and 
the International Labour Conference should have been constituted on an 
inter-governmental basis. The trouble was that, owing to general inter- 
national developments, these various bodies did not develop a genuine 
super-national policy, but disintegrated more and more into a discussion 
forum where divergent national policies fought each other. There are some 
notable exceptions, of which the most important is, perhaps, the I.L.O. 
Its relatively greater independence from national policies, its greater 
esprit de corps, may be due, to some extent, to its tripartite character.” 
But this relative independence—strengthened, at present, by the transfer. 
of the powers of the League to a supervisory commission—was permitted 
only because all the resolutions of the I.L.O. were, and are, subject to 
ratification by each individual state, and thus leave the ultimate decision 
to national policy. 

The I.P.C., constituted on an altogether more autonomous basis, must 
clearly advance beyond this stage if the idea of international public 
enterprise is to be made real. The principle should be that the executive, 
that is, the entire personnel of the I.P.C. from the Governing Board down- 
wards, must be selected and hold its posts on a genuinely international 
basis, while the organs of supervision will be constituted on an inter- 
governmental basis and thus represent the different national state interests 
on joint organs of control. 

The few existing or planned comparable institutions have, indeed, not 
been constituted on this basis. The B.I.S. can hardly serve as a model, 
for its absolute business autonomy in the form of a condominium of 
central bank presidents and other banking interests, coupled with the 
absence of either open governmental or any public international control, 
is not worthy of imitation. But the I.A.B. Draft of 1940, a much more 
interesting and valuable scheme, constitutes the board of directors from 
one director and one alternate appointed by each participating govern- 
ment, and these directors exercise the voting power of their government. 
Apart from that, the participating governments may make “timely | 
objections” to certain transactions of the bank. 

A similar procedure is suggested in the Chancellor’s proposals for an 
International Clearing Union.* 

“The Governing Board shall be appointed by the Governments of the 
member states, those with the larger quotas being entitled to appoint a 
member individually, and those with smaller quotas appointing in conveni- 
ent political or geographical groups, so that the members would not exceed 


29 On which see Jenks in Grotius Soc., Vol. 22, pp. 45 sqq: also Journ. for 
Comp. Legislation (1940) pp. 36-56; Janouloff, Hague Recueil, 1935 (1), 
P. 483, 521. 

80 Cmd. 643d. 
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(say) 12 or 15 in number. Each representative on the Governing Board 
shall have a vote in proportion to the quotas of the State (or States) 
appointing him, except that on a proposal to increase a particular quota, 
a representative’s voting power shall be measured by the quotas of the 
member states appointing him, increased by their credit balance or 
decreased by their debit balance, averaged in each case over the past two 
years. Each member state which is not individually represented on the 
Governing Board shall be entitled to appoint a permanent delegate to the 
Union to maintain contact with the Board and to act as liaison for daily 
business and for the exchange of information with the Executive of the 
Union. Such delegate shall be entitled to be present at the Governing 
. Board when any matter is under consideration which specially concerns the 
State he represents, and to take part in the discussion.” 

This method, which may be described as a slightly improved version 
of the rules governing representation on the League Council, well illustrates 
the difficulties of any satisfactory management based on national quotas. 
But while it may be acceptable for an essentially regulatory institution, 
a Governing Board composed by national quotas would be even less satis- 
factory for the most likely type of I.P.C.: that concerned with specific 
economic and technical tasks of reconstruction and development. While 
some of these I.P.C.s may be of a predominantly technical character, 
most of them will involve questions of general policy. The two spheres 
should, as far as possible, be kept distinct, and it seems vital to the develop- 
ment of the I.P.C. as an international public enterprise that its immediate 
management should be detached from national policies, quotas, and 
loyalties. Controlling policy, on the other hand, should rest with a joint 
body formed by the representatives of the participating states.*! 

The general conference or a special joint committee appointed by such 
conference should be entrusted with appointments, and these appoint- 
ments should be guided by qualification, not nationality. A Danube 
Valley Authority will need engineers, Balkan experts, economists as well 
as ‘administrators with wide international knowledge and experience. A 
European Livestock Board will need agricultural scientists and economists, 
among others. There are such men and women in many countries, but not 
necessarily in the quotas proportionate to the national subscription or the 
political power of a particular state. The vicious circle of national quotas 
countering international development can only be broken if appointment 
and tenure of office are detached from nationality and eminent specialists 
are not debarred from serving a vital international cause because the 
national quota is exhausted. 

It follows that the conditions of employment and the work of the 
staff must be subject to international control. In the absence of a wider 
international agency, the appointing committee might be charged with 
the administrative supervision; but it is urgently to be desired that 
eventually a more universal international commission should be consti- 
tuted to supervise the work and current functions of the I.P.C. It would be 
easier for such a commission to compare the work of different institutions 

31 In the I.L.O. direction is shared between the Governing Body and the 
General Conference (which meets at least once a year); but the composition of 
both is determined by the tripartite principle. The proposals for a Clearing Union 
contain a few lines on an annual Assembly composed of representatives of every 
member state. It shall receive annual reports from the Governing Board, move 


proposals, and, every five years, reconsider the principles and rules of the Union ifa 
majority of the Assembly desires it (II, 6 (18) ). For U.N.R.R.A., see below, p. 201. 
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of the same type, to develop a consistent experience and practice, to 
evolve appropriate conditions of service and employment, and thus to 
. assist in the development of general administrative principles as regards 
duties, rights, and functions. One of the indispensable functions of super- 
vision is regular auditing and such an international agency should have 
attached to itself a staff of international auditors, whg in this way, would 
soon develop methods and principles of auditing appropriate to this kind 
of enterprise. Like the Permanent Mandates Commission, it would receive 
periodical reports from the I.P.C., comment on them, and forward them 
to the different standing or control committees formed by the constituent 
conferences of different I.P.C.s. These, in their turn, would serve as the 
link and channel of communications between the Governments, Parlia- 
ments, or other agencies of the different countries. 

An International Administrative Tribunal is the necessary counterpart 
of the immunity from national jurisdiction, which must be granted to 
servants of a public international institution. There are, indeed, several 
precedents of international administrative tribunals, such as those consti- 
tuted for the League of Nations and the I.L.O. in 1927, and for the Inter- 
national Institute of Agriculture in 1936.82 For reasons parallel to those 
just given in favour of a unified agency of administrative control, Mr. 
Jenks has recently suggested a World Administrative Tribunal, which 
would have jurisdiction over all complaints regarding conditions of employ- 
ment in international institutions.** He further suggests that this tribunal © 
should be competent ‘‘in cases in which some official act performed on 
behalf of an international institution is alleged to violate a private right; 
in cases in which international institutions are involved in legal relation- 
ships governed by municipal law, such as disputes relating to real estate, 
building contracts, printing contracts, and such matters.” While the 
last-mentioned suggestion will be discussed in another connection, the 
proposal that all disputes involving an international public servant should 
be transferred from national to international jurisdiction touches an 
important aspect of the status of the international servant. Professor 
Percy Corbett has argued*4 that “international civil servants, like 
diplomatic agents, must be of a character that will require no exemption 
from the laws of any civilised country.” This argument, if good, would 
apply with added force to the staff of the I.P.C., which is not, strictly 
speaking, an internationa] civil service, but a service fulfilling public 
functions in the employment of an enterprise constituted as a commercial 
corporation.® It is indisputable that the servants of an international] 
institution must not be above the Jaw. Nor, in the absence of an inter- 
national code of crime, tort and other branches of the law, can there be an 
objection to the application of the appropriate national Jaw to a tort or 
crime committed or another legal liability incurred by an employee of an 
I.P.C. But there is great force in the argument that ‘‘if a national court 
can assume jurisdiction over the private acts of an international official 
without a waiver of immunity by the international institution concerned, 
the determination of the official or private character of a particular act 

82 Cf. Basdevant, Les fonctionnaires internationaux, p. 262, et seg.; Hobson, 
The International Institute of Agriculture, p. 243. 

33 In Public Administration Review, Vol. III, p. 103. 

34 Post-War Worlds, p. 173. 

85 No argument can be based on the absence of immunities in the case of the 


B.LS., which was constituted as a business enterprise without official control 
or responsibilities. 
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passes from international to national control.” The international 
administration of public services is a tender plant and needs careful 
nursing until it is more firmly established. To expose it, even indirectly, 
to scrutiny and possible sabotage by a multitude of diverse national 
courts, many of them entirely unfamiliar with the ideas and principles 
involved, would be ikely to harm it greatly. The immunity of internatiunal 
servants from national jurisdiction must extend to the servant’s country 
of origin, although this principle has so far found scanty recognition.*? 
The international administrative tribunals must, correspondingly, be 
-clothed not only with adequate jurisdiction, but also with adequate 
authority and powers of enforcement, as they have already been referred 
to. 

The gradual building up of an international public service, from the 
administrative co-ordination of a number of I.P.C.s and other international 
- institutions, is linked with many other developments which must be the 
subject of special study. Of particular importance is the development of 
training and education systems which will evolve a new type of interna- 
tional public servant. It is clear that at present neither outlook nor 
experience nor professional training of civil servants, engineers, economists, 
or lawyers is adequate for such purposes.*® 


4. Control. 


It has already been pointed’ out that a control organ, as distinct from 
the Governing Board and staff of the I.P.C. itself, must be constituted on 
an interstate basis, that is, represent the different participating states. 
Two alternative possibilities may be briefly considered. In the case of the 
London Passenger Transport Board, a proposal to constitute a supervisory 
organ analagous to the German “ Aufsichtsrat,”’ that is, as an organ of the 
corporation itself, was rejected as being foreign to English and American 
Law, and as obscuring the functions of the Governing Board.*® In the case 
of international corporations, it is even more vital that an organ standing 
outside the corporation itself should act as link and intermediary between 
the different participating states and the I.P.C. More debatable is the 
question of constituting the supervisory organ not on the basis of a purely 
governmental representation, but with participation of interested economic 
and social groups. This has been attempted in the case of the I.L.O. with 
considerable success, but also with increasing difficulties, as divergences 
- in the social structure of the member states made it more and more difficult 
to nominate delegates from “the most representative” organisations of 
employers and workers. In the case of the I.P.C. the social groups inter- 
ested are likely to be much wider and more diverse. They would include 
banking, industry, farmers, science, and last but not least, the general 
consumer, unorganised and, therefore, neglected. This fact, coupled with 
the divergences of internal social structures, would create insoluble 
problems. The alternative will be to make the national delegations as 
widely representative of the different sections of the population as possible. 

Of the necessity of a permanent supervisory organ there can be no 


36 Jenks, Joc. cit. 

37 Cf. Secretan, Brit. Y. B. of Int. Law, 1935, pp. 56-78. 

88 Above, p. 193. 

89 Cf. On these aspects H. Butler, 7.L.0. Studies and Reports, Ser. B, No. 29, 
III, IV; Jenks, loc. cit., pp. 100-1. 

40 Cf. Gordon, The Public Corporation in Great Britain, p. 326. 
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doubt unless the business autonomy, which has led to such unfortunate 
results in the B.I.S., is to be repeated. Students of the public corporation 
. emphatically agree on the need for some form of public responsibility.‘ 

In the case of the I.P.C., the need is reinforced by the necessity of 
creating an organ standing between the enterprise itself and the constituent 
countries. As already outlined, the functions of suqh supervisory organ 
are essentially those of serving as a link between constituent governments | 
and states, by accepting reports, examining complaints, forwarding . 
suggestions, etc.; to these the functions of a supervising administrative 
organ would be added, unless these functions would, as suggested above, 
be transferred to a more general international institution. 

The main problem is that of respective national representation on this . 
control commission. The assumption, as stated before, is that the I.P.C. 
should not become an instrument of domination of an economically and 
politically powerful state over weaker ones. A Representative in Congress 
has recently suggested a world bank, to continue, extend, and systematise 
Lend-Lease, which would be based on gold to be deposited in the United 
States, and 50 per cent of whose share capital would be held by the U.S.A. 
It is obvious that any institution of this sort would produce violent 
reactions on the part of the other states affected by the transactions of 
such a bank and do great harm to international understanding. 

It is, however, no easy matter to find an acceptable alternative. 

States are likely to insist on representation in proportion to their 
financial contribution. As, in my submission, the administration of the 
I.P.C. itself must be altogether detached from national quotas, the national 
interest must find an outlet in the control organ. The I.A.B. Draft, which 
merges management and control in a board of directors formed by national 
nominees who exercise the national vote, outlines a very interesting alter- 
native by (a) giving the eight different groups of states the same number 
of votes (20) for their minimum holdings, despite the discrepancy in the 
amount of shares held, in accordance with the great divergences in foreign 
trade, and (b) limiting the maximum vote of any state which acquires 
additional] shares to 50 per cent of the total voting power. 

This goes far to prevent any one state from acquiring control over the 
enterprise. 

Conditions will, no doubt, vary according to the nature of the enterprise 
and the states participating in it. The contro] problem will be more acute 
the greater the political implications of the enterprise. It is likely to emerge 
more sharply in the case of an International Air Transport Board or a 
Danube Power Scheme than in the case of a mainly scientific and technical 
Livestock Development Board. 

One factor should, however, considerably reduce the problem of the 
adjustment of the balance as between strong and weak states. The pre- 
dominant type of I.P.C. is not likely to be the International Bank or 
Finance Corporation, or even a Clearing Union. Suspicion of finance power 
exercised by powerful states or interests will militate much more against 
an international bank which would control international investment and 
development, than against international corporations formed for a specific 
constructive purpose, such as Balkan Transport, International Air Ser- 
vices, or Agricultural Reconstruction, and armed with the necessary 

41 Lilienthal and Marquis, 54 Harv. L.R., pp. 568 sgqg; Gordon, p. 327; 


Robson, Public Enterprise, pp. 381 sqq. 
42 See p. 198. 
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capital and additional powers of raising money. With such corporations, 
it would be much easier to balance national contributions in land, kind, 
and services against money contributions. Thus, a Danube Valley Author- 
ity needs not only capital, but land, plant, services, experts. Company 
and partnership law and accountancy practice provide some guidance for 
the adjustment of nwoney and non-money contributions, though the nature 
of this type of public international enterprise may demand considerable 
modifications of the rules developed for private and intra-national enter- 
prises. This method of adjustment will probably prove easier than a 
maximum limit of voting rights, where participation is in the form of 
shares. The latter method is apt to be resented by the state affected and 
give rise to suspicions of its exploitation for the benefit of other states. 
Where participation is by direct government subscriptions, the problem 
of control will arise all the same, through claims for proportionate repre- 
sentation on the control commission. It might be avoided where the I.P.C. 
receives fixed and equal government appropriations and relies, for the 
remainder, on borrowing powers through the use of the general interna- 
tional market, or where it is able soon to rely on its own earnings and thus 
to stand on its own feet. This would be no justification for any abolition 
or relaxation of its responsibility to a control organ, but it would ease 
the problem of inequality between rich and poor nations. 

Ultimately, the solution of this problem, too, will depend on the 
abandonment of a conception of international relations, for which national 
prestige, power, and sovereignty is the highest and ultimate value. 

Some interesting points emerge from a comparison of the principles of 
control developed here with the Constitution for an international institution 
likely to be of outstanding importance in the post-war world.* 

That U.N.R.R.A. is constituted as a corporate body is certain, for 
Art. I gives it the power to- acquire property, make contracts, manage 
undertakings, and, “in general, to perform any legal act appropriate to 
its objects and purposes.” A study of its provisions must bear two charac- 
teristics in mind which will distinguish this from many other I.P.C.s. 
Firstly, it belongs to the type of I.P.C. which requires comparatively little 
capital investment but elaborate organisation. Secondly, as a large-scale 
measure of relief designed to follow immediately upon military liberation, 
it demands more direct inter-governmental collaboration than is likely for 
many other types of I.P.C., entrusted with more technical tasks and demand- 
ing long-term capital investment of a potentially profit-making character. 
` The control provisions of U.N.R.R.A. are dominated, firstly, by the 
principle of direct government representation ; secondly, by the endeavour to 
realise the principle of equal representation, subject, however, to the special 
position conceded, on one hand, to the ‘Big Four” of the United Nations, 
by virtue of their predominant political and military powers and responsi- 
bilities, and, on the other hand, to the principal suppliers of materials. 

The principle of equality prevails to that extent that all member 
governments send one representative to the Council as the “policy-making 
body” (Art. III, 1), and that all governments directly concerned with 
particular relief measures will be represented on the Committees of the 
Councils for Europe and Asia respectively, and also on such other standing 
regional committees as the Council shall consider desirable (Art. III, 5, 6). 
But the management is in the hands of a Central Committee which shall 


43 United Nations Relief and Rehabilitation Administration (U.N.R.R.A.). 
Final Draft in New York Times, 24th September, 1943. 
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consist of the representatives of China, the U.S.S.R., the United Kingdom, 
and the U.S.A., with the Director-General—appointed by the Council on 
the nomination by unanimous vote of the Central Committee—as President. 
The Central Committee, between sessions of the Council, “shall when 
necessary make policy decisions of an emergency nature.” A Committee 
on Supplies has the function of considering, formalating, and recom- 
mending to the Central Committee and the Council “policies designed to 
assure the provision of required supplies’’; it is to consist of the members 
“likely to be the principal suppliers of materials for relief and rehabilita- _. 
tion.” Some states which are not on the Central Committee are likely to 
be strongly represented on the Supply Committee. This should apply not 
only to a state like Canada, but also to those of the assisted states which 
‘will make vital contributions in the form of land, labour, or other services. 

What might be an important step towards the creation of a real 
international public service is the position of the Director-General, in 
whom the executive authority is vested, and whose powers, as defined by 
` Art. IV, in addition to his position as President of the Central Committee, 
are very considerable. Moreover, he is to appoint a deputy, officers, expert 
personnel, and staff. It will largely depend on the personality of the first 
Director-General and the use made of these powers whether an inter- 
national executive, on the lines developed in this paper, will emerge out of 
this-inter-governmental relief organisation. 

Art. V pledges all member governments to give support to the Admin- ` 
istration, within the limits of their available resources, and subject to the 
requirements of their constitutional procedure, through contributions of 
funds, materials, equipment, supplies, and services. The Council has to 
approve the annual budget submitted by the Director-General, and the . 
total amount “‘shall be allocated to the member governments in proportions 
to be determined by the Council.” 

All these provisions reveal a clearer grasp of the essentials of an inter- 
national public service than some previous schemes, and also constitute 
an interesting attempt to combine the principle of equality of nations 
with the predominant position claimed by certain powers, by virtue of their 
power, resources, and responsibilities. But the Final Draft has not only 
greatly weakened the powers of the Central Committee (Big Four) in , 
favour of the Council (all members); it has also—and that is a definite 
retrograde step— made its activities in any particular territory dependent 
on the consent of the Government concerned. 

But in two respects the U.N.R.R.A. Draft differs from the principles 
outlined above and falls short of what is submitted must eventually be 
essential requisites of a genuine I.P.C. Firstly, international management, 
~ is not clearly divorced from inter-governmental control, although the ` 
office of the Director-General might well develop into the nucleus of an 
international executive of a permanent character divorced from national 
quotas and voting power. Secondly, and that is the graver impediment, it 
makes all obligations, financial and others, subject to “the requirements 
of constitutional procedure.” While such a proviso is probably unavoid- 
able in the present state of international society, it is essential that the 
member governments should treat their obligations as definite, and that 
national executives and legislatives should collaborate in regarding the 
constitutional reservation as a matter of form, which, with the integration . 
of international government, will give way to an unconditional international 
obligation. i 
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5. International Corporate Status. 


As an international public enterprise, the I.P.C. must have the status 
of an international legal person. This conception is not unknown to 
International Law, though its precise meaning is far from clear. The 
International Institute of Agriculture has been declared to be a genuine 
. international persorfality by the decision of the Corte di Cassazione, which 

held Italian Courts to be incompetent to try the action of the Institute’s 
- dismissed head cashier for breach of contract.*4 
Whether other international unions have international legal personality, 
„either as a whole or in their permanent offices, is a matter of controversy.* 
The B.I.S., as a corporate institution, is definitely recognised as an 
international legal person, although a clear clause giving it “the quality 
of an international body corporate,” provided in the lawyer’s draft of 1929, 
was left out in the final text.4® But the B.I.S., as well as the J.A.B. Draft, 
provide for incorporation by national charter (Switzerland in the former, 
U.S.A. in the latter case). Such a charter, by associating the corporation 
with a particular state, detracts from its international status and necessi- 
tates special provisions to exempt them from various national laws of that 
state, in particular taxation laws. Such exemption from national taxation 
has frequently been granted, e.g. to the B.I.S. by Switzerland, to the 
I.L.O. by Canada (in 1941) and to the proposed I.A.B. by the U.S.A. Nor 
does such a charter appear to be demanded by practical needs. It is true 
that English Private International Law, for example, determines the legal 
existence of a corporation by the law of the country of incorporation?’ and 
the extent of its powers by the law of domicile.*® But this is on the basis 
of a number of different national legal systems, and there is no reason 
whatsoever why these matters should not be determined by all courts 
and other instances concerned, according to the by-laws attached to the 
International Constituent Convention, without reference to any national 
legal system. 
' Only outworn tradition and timidity seem to be responsible for the 
continuation of this practice, in the face of overwhelming disadvantages. 
These disadvantages are, firstly, logical, for they directly militate against 
the international status which other parts of the constitution wish to 
confer upon the corporation; they are, secondly, technical, for the effects 
of “naturalisation” must be undone by special exemptions; they act, 
- lastly—and this is the most important aspect of all—as a great political 
- and psychological obstacle to the development of international institutions. 
If even unpolitical and uncontroversial international associations did not 
wish to avail themselves of the facilities for national incorporation provided 
by the Belgian Law of 1919, such objections are likely to be much stronger 
in the case of I.P.C.s with far-reaching political and economic significance. 
A corporation will at once be tainted with British, American, or some other 
national character, however international its constitution. The difficulties 
might be lessened, but certainly not removed, through incorporation in a 


44 See Annual Digest, 1929-30, Pp. 413. 

45 For a survey of the different theories, see Ruffini in Hague Recueil (1926), 
II, 478; Neumeyer, Revue de Droit International, Vol.-2 (1924), pp. 356-62. 

46 Cf. Fischer Williams, A.J.7.L., 1930, p. 666; Hudson, Ibidem, p. 561; 
Corbett, A.J.I.L., 1943, p. 219. 

47 Banque Internat. de Commerce de Pétrograd v. Goussakow (1923), 2 K.B. 
682. Lazard Bros. v. Midland Bank (1933), A.C. 289. : 

18 Risdon Iron and Locomotive Works v. Furness (1906), 1 K.B. 49. 
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smaller country, to which other objections would be certain to be raised. 
It is difficult to see why such difficulties should be created without any 
compensating advantage.*® 

It is, however, necessary to define the international legal status of the 
I.P.C. more clearly. It can hardly be, as Fusinato has contended,® a legal 
personality operating in a legal sphere of its own, As Anzilotti has 
objected,®! it must exist and operate in relation to a number of national 
legal systems and institutions. Nor can it be on the same level as the 
states, for, like the corporation within the state, it is limited, in its legal 
existence, by the powers conferred on it. The I.P.C., like any international 
institution, can be an international legal person only in the sense that, 
automatically and as a matter of law, it acquires full corporate status in 
the countries which, by participating in the constituent convention, agree 
to its creation. In this sense the international norm impresses itself on the 
various national laws.52 A very similar solution has been proposed for 
international unions in the project adopted by the Institut de Droit 
International, in 1923.55 It obliges the contracting states to accord juristic 
personality in their territories to all unions which fulfil certain conditions 
specified in the convention. The rights must be the same as accorded by 
the municipal law to limited companies. 

It is in this sense that the international legal status of the I°P.C. must 
be understood. 

A special and almost entirely unexplored problem arises, however, 
from the dual status of the I.P.C. as an institution fulfilling public inter- 
national purposes but also engaging in civil and commercial transactions, 
as a commercial corporation which acquires land, buys and sells goods or 
services, employs contractors and labourers, and may engage in any 
activity of a commercial and civil character. In its former capacity the 
I.P.C. moves in the sphere of government and public law, in its latter 
capacity it moves in the sphere of commerce and private law,*4 

It is clear that, in this latter sphere, the I.P.C. must be justiciable and 
be subjected to the laws properly applicable to the transaction in question.” 
In the absence of any international code of private law, some generally 
‘accepted rules of Private International Law might be agreed to by the 
participating states. The problem reduces itself, for practical purposes, 
to three types of transactions— 

1. Legal questions relating to land, for which the lex rei sitae is the 
proper law. 

4° The proposals for an International Clearing Union, which do not go into © 
legal detail, propose executive offices in London and New York, with the Govern- 
ing Board meeting alternately in London and Washington. A suggestion made 
to the author, by Mr. Jenks, that international areas, such as the Vatican City, 
or the District of Columbia in the U.S.A., might be created as seats of Inter- 
national Public Corporation, would be likely to meet with different, but hardly 
less formidable, difficulties. 

50 Avis sur les questions louchant la personalité juridique de l'Institut Inter- 
national d'Agriculture (1914). 

§1 Rivista di divitto internazionale, VIII, pp. 156-164 

52 Cf. similarly Van der Lühe, Die internationale juristische Person, 1931, 
76-84; Schwarzenberger, Joc. cit., p. 58. 

5 Annuaire, Vol. 30, pp. 97, 120 sqq; cf. Normandin, in Répertoire de Droit 
International, Vol. II, 103. 

54 Cf, for the B.I:S., which did not develop this dual activity, short observa- 
tions by Fischer Williams and Hudson, Joc. ci#., Committee of Experts on Repara- 
tions, para. 54; Corbett, A.J.I.L., 1943, 219. 

66 Cf. Sec. 7, proposed Charter of the Inter-American Bank. 
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2. Unlawful interference with private interests, for which the lex loci 
delicti commissi is appropriate. l 

3. Contracts, for which the “proper law” of the contract is appro- 
priate.*® Here, unification and consistency can, no doubt, be attained by 
the elaboration of standard terms, in contracts to which the I.P.C. is a 
party, by reference,to a particular system of law or set of legal principles, 
coupled with reference to a particular court or tribunal of arbitration. 

It is a very different question whether reference to national laws should 
imply national jurisdiction. The arguments discussed above with reference 
to jurisdiction over servants of international institutions apply to the 
transaction of such institutions. Reference to a multitude of different 
national courts of all grades would emphasise diversity and work against 
the establishment of stable legal principles. A properly staffed and equipped 
international court, competent to try all disputes to which the I.P.C. is a 
party, would, on the other hand, have a unique opportunity of developing 
a progressive administration of comparative law, and evolve a stable set 
of principles leading eventually to a number of modifications of private 
law. The difficulties presented by the applications of different national 
legal systems are much less formidable than is often supposed, for the 
alleged divergences, especially between the Anglo-American and the 
Continental legal systems, have been very greatly exaggerated.®? The 
desirability of referring all matters concerning the I.P.C. to an interna- 
tional court is reinforced by the fact that the national and international 
spheres cannot be kept quite separate. The I.P.C. must be justiciable 
and judgments against it enforceable. But it would be intolerable to 
admit bankruptcy proceedings with the purpose of compulsory winding-up 
in national courts. Nor can other grounds of dissolution be tested other- 
wise than by proceedings before an international court. It would, however, 
lead to grave inconveniences to have some civil proceedings before national 
and others before international courts. 

The question of ultva vires acts, for example, which may be incidental 
to any action for damages, in contract or tort, essentially concerns the 
use, by the I.P.C., of its powers and functions, and should be dealt with 
not by a multitude of national courts but by one international tribunal. 

The need is for an international court whose judges adequately 
represent the different relevant legal systems, and which is equipped with 
full powers to ensure the enforcement of its judgments and orders, in 
co-operation—as far as enforcement is concerned—with the appropriate 
national organs." 


58 Cf. for the meaning of this term, Cheshire, Private I nternational Law, 2 ed., 
p. 250 sqq. For similar proposals in regard to international unions, Project of 
Institut de Droit International, above, p. 204. 

57 Cf. for a detailed examination, Lauterpacht, The Function of Law in the 
International Community, 1933; Friedmann, Canadian Bar Review, 1942, P. 175 


sqq. 

Ts The compromise suggestion, in the Draft Convention for International 
Unions adopted by the Institut de Droit International (Art. 18), that winding 
up for improper use of capital and revenue and for notorious insolvency should 
be in the hands of the Permanent International Bureau, on application by an 
interested party, while activities contrary to a national “ordre public” can be 
the cause for compulsory winding up by national courts, with appeal to the 
Permanent Court of International Justice, represents a modest but inpracticable 
deviation from this principle. The I.A.B. Draft, on the other hand, following its 
proposal for a national Charter, declares the I.A.B. to be justiciable before any 
district court of the United States (Charter, Sect. 7). 
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IV. SOME CONCLUSIONS 


It cannot be emphasised too strongly that the I.P.C., like any other 
international organisation, cannot be expected to flourish unless certain 
fundamental political conditions are fulfilled. The most vital of all is that 
the host of constitutional reservations, national tariff or currency restric- 
tions, judicial sovereignties, national allegiances, and ałl the other symbols 
of absolute national sovereignty should not be allowed to impede the 
development and working of such institutions. Whether that will be the 
case or not is as yet an open question, and one which it is not within the 
province of this paper to discuss. But that no effective development of 
international co-operation, in economic matters, can be hoped for without 
the fulfilment of this condition, is a conclusion arrived at by all those who 
have attempted to study concrete problems of post-war reconstruction.® 
Mr. Jenks concluded a penetrating legal study of the financing of inter- 
national institutions with the following observation®°— 


“If existing national constitutional arrangements, rules of law and 
budgetary methods are to be taken as granted, and new international 
developments are to be required to be consistent with a host of diver- 
gent and frequently conflicting national practices and prejudices, 
there can be no substantial change in the present structure of inter- 
national society and the international anarchy must continue un- 
abated.” 


More recently, the official proposals for an International Clearing 
Union have said this— 


“A greater readiness to accept super-national arrangements must 
be required in the post-war world. If the arrangements proposed can 
be described as a measure of financial disarmament, there is nothing 
here which we need be reluctant to accept ourselves or to ask of others. 
It is an advantage, and not a disadvantage, of the scheme that it 
invites the member states to abandon that licence to promote dis- 
cipline, disorder and bad-neighbourliness which, to the general dis- 
advantage, they have been free to exercise hitherto.” 


If this condition is fulfilled the I.P.C. may play an important part as an 
institution particularly suited to the present phase of international rela- 
tions; a phase in which the need for an intensification of international 
relations as an alternative to international anarchy is as obvious as, in the 
words of the Resolution adopted by the Grotius Society,®! the necessity 
“that international law should embrace economic and social as well as 
political.matters.”’ 

The revolution in international relations, through the transfer of a 
multitude of economic matters from private to public responsibility, is 
bound to have a profound effect upon International Law,** but it may 
express itself in one of two ways— 


1. By a direct assumption of responsibility for economic relations by 


59 Cf. for a distinguished economist’s view, Condliffe, Agenda for a Post-War 
World (1942), passim. 

8° Grotius Soc., Vol. 28, p. 129. 

el The Future of International Law, 1942, Rule 7. 

€ Cf. on this question, W. Friedmann, ‘‘The Growth of State Control over the 
Individual,” Brit. Yearbook of Int. Law, 1938, p. 117, ef seq.; The Disintegration 
of European Civilization and the Future of Internat. Law, 2 Mop. L.R. 177: 
What's Wrong with International Law (1941). 
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the state. This, from the point.of view of International Law, meets with 
the serious difficulty that the transfer proceeds- with unequal speed and 
intensity in different countries,.with a consequent disruptive. effect on 


. International Law.® - 


‘2. On the other hand, the constitution of relatively autonomous inter- 
national institution creates a kind of middle ground on which countries _ 
with differing social arid economic structures can meet for the carrying 


- out of specific tasks, provided, of course, that they accept the minimum 


.. responsibilities which any kind of effective international co-operation 


demand. Here the I.P.C. opens up considerable prospects, and they are 
reinforced by the‘widespread aversion against a general super-national 
government, world constitutions, world economic councils, and so forth, 
which undoubtedly prevails in many countries and among many people. 
This is not to say that-this aversion has any rational justification or that 
anything short of international government will be adequate to stem 


-international anarchy. But the existence of this state of mind is a psycho- 


logical fact of great importance, and-the possibilities of starting intér- 
national reconstruction through international institutions built round a 


- specific purpose correspondingly gain in importance. In the words of a 


recent report on American conditions, “many who would tear up a paper 
plan would hesitate to tear down an organisation seen to be efficient and 


` beneficial, an organisation, moreover, which is supported not by politicians 


but by technicians.®4 


* a 


But it should not be imagined that such specific institutions can be an 


- _ ‘adequate substitute for wider conceptions of international government. 


This study has, I hope, made it clear that an I.P.C. cannot function 


f properly unless it is based on a far-reaching measure of inter-governmental 
- ‘co-operation in many spheres. Nor will much be achieved if every I.P.C. 


r 


is considered as am isolated unit, competing perhaps with another one, 
through different governmental or inter-governmental agencies. -It is not 


-7 only.the establishment of general international administrative and judicial 
‘institutions which must logically follow from the establishment of a number 
- of LP.C.s, but a co-ordination and far-reaching development of inter- 
‘national economic, political, and legal relations. 


<- W. FRIEDMANN. 


63 Brit. Yearbook, loc. cit., p. 134, et seq. - 
64 “The Great American Debate,” The Times, 29th May, 1943. 
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THE INTERNATIONAL POSITION OF 
DISPOSSESSED GOVERNMENTS AT 
PRESENT IN ENGLAND 


I J 


NDER the doctrine of non-recognition which, although controversial 
in some of its aspects,! is an integral part of modern international 
law,? belligerent occupation does not affect the sovereignty of the 

occupied state. It follows that the governments of the countries occupied 
by Germany remain the sovereign governments of their countries even in 
exile.? No recognition of this fact by foreign powers in general and by the 
power in the territory of which the exiled government has found asylum in 
particular is necessary. Only in so far as the position of the bodies insti- 
tuted in foreign territory and claiming to be the legal governments of their 
countries is not in accordance with their constitutional law (e.g. the Govern- 
ment of the Netherlands cannot comply with the provision of the consti- 
tution that the seat of the government must be on Dutch soil; Belgium 
is a monarchy, but without a sovereign at present because King Leopold 
remained in Belgium as a prisoner of war), the exiled government must be 
recognised by the territorial government as capable to exercise sovereign 
power. It is apparently for this reason that the expression ‘‘recognised”’ 
is used with regard to the relations between the U.K. and the Netherlands. 
As the Attorney-General pointed out in the second Amand Case,4 H.M. 
Government ‘“‘recognise H.M. Queen Wilhelmina and her Government as 
the Sovereign and Government of the Netherlands and as exclusively 
competent to perform the legislation, administration, and other functions 
appertaining to the Sovereign and Government of the Netherlands.” 


H 


For the government of the country where the dispossessed government 
want to establish themselves and to carry on their functions still a further 
act is necessary. No foreigner is allowed to take up residence in the terri- 
tory of a foreign country without the consent of the Government of this 


1 Lauterpacht, the problem of non-recognition (Part II of Quincy Wright and 
others: Legal Problems of the Far Eastern Conflict). 

2 Oppenheim-Lauterpacht, International Law, I, p. 141, II, pp. 138 and 158. 
There is one dissenting author: Professor Edwin M. Borchard (The Doctrine of 
Non-Recognition; Part III of the work quoted in note 1) denies the doctrine very 
emphatically. He considers it as “destitute of constructive value” (p. 159) and 
“like a prescription for general disorder” (p. 176). But this view is not adopted by 
any other contributor to that work, and it must be borne in mind that Prof. 
Borchard is a very outspoken representative of the functional approach to inter- 
national law. 

3 This view is generally recognised. See besides the standard textbooks: 
Drucker: “The Legislation of the Allied Powers in the United Kingdom” in 
Czechoslovak Yearbook of International Law, p. 45 ss. Oppenheimer: ‘‘ Govern- 
ments and Authorities in Exile,” American Journal of International Law, Vol. 36, 
p. 568 ss. It may be interesting that the German Supreme Court, in Pre-Nazi 
Germany, of course, took the same view (Fontes juris Gentium, Ser. A. Sec. II, 
Vol. I, p. 486). In The American Journal l.c. p. 346 a book is reviewed: André 
Jumeau: Le Refuge du Gouvernement a l’Etranger. This book has not been 
available to me. 

* Decision of King’s Bench Division. All E.L.R., 1942, p. 236 ss. See also 
note 11 below. 
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country. That is true for a private person, that is true also for members 
of foreign governments. But even after the grant of this consent, which in 
the case of the dispossessed governments has been given in the form of an 
invitation tendered to the dispossessed governments by the British Gov- 
ernment, the problem is not yet exhausted. Once they have been authorised 
by the British Go*ernment to establish themselves within the U.K., the 
Allied Governments are entitled to all privileges which the law of nations 
confers upon sovereign governments, particularly to extraterritoriality : 
they cannot be sued before the Courts of their sovereign host, they are not 
obliged to pay taxes, etc., etc. The Diplomatic Privileges (Extension) 
Act, 1941, extends to members of an Allied Government established in the 
U.K. the diplomatic immunities and privileges. As for the exercise of their 
sovereignty within the territory of the territorial government the exiled 
governments can do so in so far as their respective act does not, so to speak, 
take effect within the British territory. The Allied Governments can, for 
instance, accredit diplomatic representatives with foreign governments; 
such an act, though done within the U.K., does not take effect there. The 
situation is different with regard to acts which, so to speak, will materialise 
in the U.K., as the raising of an army, the establishment of courts,’ the 
collecting of taxes, etc. The mere invitation to establish themselves within 
the U.K. does not cover such acts. The foreign government needs an 
express consent of the British Government to perform such act® and such 
consent, in so far as it has been given, is given in the form of a British 
statute, as e.g. the Allied Forces Act, 1940, or the Allied Powers (Maritime 
Courts) Act, 1941. 

By virtue of such Acts a peculiar situation has arisen: a sovereign 
government has been authorised by another sovereign government to 
exercise its sovereignty to a certain extent within the territory of the 
latter government. Such consent, by which the authorising government 
does not give away some part of its own sovereignty,’ must not be con- 
founded with the recognition mentioned above. This consent is necessary 
even with regard to governments which, being in accordance with all the 
provisions of their constitutional law, do not need a recognition, and on the 
other hand recognition, necessary in so far as there is some irregularity, 
would not confer to the recognised government the right to exercise their 
sovereignty within the U.K. A state must not perform acts of sovereignty 
in the territory of another state, unless by consent of the government of 
this country, and it derives the right to do so from this consent.8 Can such 
a consent be construed as a delegation of power by the territorial sovereign 
to the foreign sovereign? It is true that sovereignty extends not only to 
the nationals of the respective government, but also to foreigners residing 
in the territory. But this sovereignty with regard to foreigners residing 
within the territory is restricted as compared with the sovereignty over 


5 “But this jurisdiction’ (namely the jurisdiction of a foreign government) 
‘‘is only possible as far as it is authorised by the British legislation and can only 
be exercised in accordance with the statutory provision referred to and subject 
to the conditions and safeguards specified by statute.” (Judgment of the House 
of Lords of 13/17 VII and 6 VIII, 1942. -The Law Times, vol. 167, p. 177 ss. per 
Lord Wright). 

8 Satow, Diplomatic Practice, S. 359. 

? Cf. decision Note 4 at p. 242. 

€ Oppenheim-Lauterpacht I, p. 241. 

9 quidquid est in territorio, etiam est de territorio (Oppenheim-Lauterpacht, ss. 
125, 170). 
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their own nationals. Public international law does not allow e.g. a govern- 
ment to compel foreigners residing in their territory to military service.' 
No government can delegate a right which they do not possess themselves. 
Thus the Dutch Government cannot acquire—by way of delegation—the 
right to call their subjects, residing within Great Britain, ta the forces from 
the British Government who do not possess this righ#. Furthermore, I 
think, it was not the intention of the British Government when the Allied 
Forces Act or the Allied (Maritime Courts) Act were passed to confer rights 
to the Allied Governments they did not possess before. What the British 
Government had in mind when passing these Acts was not to confer upon 
the Allied Governments new powers not possessed before, but only to 
authorise the Allied Governments to exercise their powers, if any, within 
the U.K. What such powers are is not ascertained by the Acts of the 
English legislation, but has to be found elsewhere. That this is the under- 
lying idea, e.g., of the Allied Forces Act is shown by the wording of Section 
1 (x) under which foreign courts are authorised to exercise within the 
U.K. such powers as are conferred upon them by the law of their country, 
and the same idea has been formulated in the first Amand Judgment” t 
by the Lord Chief Justice, who said that the Dutch Government did not 
hereby, namely by the recognition by H.M. Government as the sovereign 
Dutch Government, acquire any powers over Netherland subjects not 
otherwise possessed by them according to Netherland law. 

The various judgments in the Amand Case are not the only ones which 
deal with the situation that two sovereign governments exercise their 
sovereignty within the same territory, the one being the territorial, the 
other being a foreign government to which the territorial government 
have given their consent. Annual Digest 27/28 Case No. 90 and 29/30 Case 
No. 65 deal with the contingency, frequent between two neighbour states, 
that the customs offices of one of them exercise their function on the terri- 
tory of the other. Under an agreement between Germany and Switzerland 
Germany was authorised to examine the luggage of passengers on a part 
of the railway station in Basle, i.e. on Swiss territory. The Court held that _ 
by virtue of the consent of the Swiss Government the German Government 
exercised their sovereignty in the station situated within Swiss territory, 
pointing out that a state is at liberty to give up part of their sovereignty 
so long as they retain a certain residuum of it. Still more to the point isa 
decision of the Court of Appeal in Rome.}? The Government of Montenegro 
had found asylum in Rome after the occupation of Montenegro by the 
Serbian Forces and the question arose whether the Montenegrin Government 
was authorised to exercise their sovereignty on Italian soil. The Court 
held that in certain historical circumstances a state may exist outside his 
natural boundaries and still preserve the character of a person in public 
international law and added that, if a recognition of the Montenegrin 
Government by the Italian Government would have been granted, the 

10 Oppenheim-Lauterpacht I, pp. 237 and 542. 

11 (1941) 2 K.B. 239. Amand’s writ for habeas corpus was again refused by the 
Divisional Court of the King’s Bench, 1 All E.R. 236 (see note 4). Appeal against 
this decision dismissed by the Court of Appeal on the ground that, it being a 
criminal case, the Court had no jurisdiction. Confirmed by the House of Lords- 
(58 L.T.R. 382). See for further details Law Quarterly Review, vol. 59, pp. 110-11. 
Cf. also two Canadian decisions, Re de Brutjn, Re de Rometjnsen, 1942, 1 D.L.R. 
249, and the South African case of Haak v. Minister of External Affairs (59 South 
African Law Journal 313); in all these cases the conscription of Dutch nationals 


was equally dealt with. 
13 Annual Digest, 1927/28, Case No. 106. 
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Montenegrin Government would have been in a position to exercise their 
sovereignty on Italian soil. The following sentences of the decision may be 
quoted: “The Government . . . in order to be able to exercise the rights 
of sovereignty derived from the principle of extraterritoriality with regard 
to its political and administrative functions . . . must be enjoying full 
and formal recogng¥ion.’”’ But the Court was not satisfied that an Act had 
‘been passed by the Italian Government “establishing the fact that the 
Government had been allowed to transfer its residence to Italian soil with 
the express consent of the territorial Government, and to exercise there 
all governmental functions on exactly the same footing as if it were still 
within the boundaries of its own territory.” 


IJI 


The results obtained so far are the following: The dispossessed govern- 
ments remain the legitimate governments, even if they take up residence 
abroad. With the consent of the territorial government they can exercise 
their sovereignty within the territory of the latter. 

With regard to the extent of such sovereignty, it should be pointed out 
that it is not necessary that the territorial government authorises the 
dispossessed government to exercise the sovereignty without any restric- 
‘tions. The meaning of the last sentence of the judgment of the Court of 
Appeal in Rome, quoted above, is perhaps not absolutely clear. The Court 
held that the consent of the territorial government must authorise the 
dispossessed government ‘“‘to exercise all governmental functions on 
exactly the same footing as if it were still within the boundaries of its own 
territory.” That can be understood to mean that the dispossessed govern- 
ment can act only provided the territorial government authorises it to 
exercise all governmental functions. I submit that such opinion, if it should 
be the opinion of the Court in Rome, would not be justified. I do not see 
any reason why a territorial government should not have the right to allow 
the dispossessed government to exercise only some of the rights generally 
connected with a sovereign government. If exercising of governmental 
functions by a dispossessed government is dependent on the consent of the 
territorial government, why should the territorial government not have the 
right to consent to the exercising of a part of the sovereign functions only? 
The British Government has done so in actual fact. The Allied Forces Act 
as well as the Allied (Maritime Courts) Act contain some restrictions with 
regard to what the Allied Governments are allowed to do on British soil. 
The ‘Allied Governments do not, of course, lose any parts of their sover- 
eignty by virtue of such Acts, but in consequence of them only parts of their 
rights can take effect on British soil. The wording of Section 1 (1) of the 
Allied Forces Act, 1940, is significant: it authorises the foreign government 
to exercise within the U.K. the powers conferred upon them by their 
national law, but only “subject to the provisions of this Act.” 


IV 


Two other questions have arisen with regard to the exercising of sov- 
ereign powers by foreign governments on British soil, viz.: (1) Whether 
the Courts of the territorial government are called upon to examine the 
validity of the acts of the dispossessed government? (2) If so, what law 
governs this question? 
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Question r was raised in the Amand Cases; counsel for the defence - 
submitted that the decree of the Dutch Government under which the 
defendant was called to the forces was invalid, because the Dutch Parlia- 
ment had not given their consent thereto. For the prosecution it was sub- 
mitted that the Court had not the right to examine this question, but that 
the mere fact that the government had issued such a degree was conclusive 
evidence for the validity of the decree. The Court did not adopt this latter 
view. It would indeed be surprising if, while the British Courts undoubtedly 
have the right and the duty to examine the validity of British legislative 
measures, they would be in a different position with regard to acts of for- 
eign sovereigns.!8 On the other hand it has been frequently held‘ that a 
court will not look into the validity of the act of a foreign government. I 
have always found it difficult to understand the real meaning of this rule. 
The first case in which such view was taken was the case in which a Russian 
company limited by shares had been nationalised and the shareholders 
deprived of their rights. It had been submitted by counsel for the share- 
holders that such a confiscation was illegal, but not in the meaning that 
the decree for the nationalisation was not passed by the competent author- 
ities, but that the confiscation was void, because contrary to elementary 
principles of law. The Court! when refusing to examine the validity of the 
nationalisation decree had apparently only the latter point of view in mind. 
When it held that a British Court had not to look upon the legality of the 
act of a foreign government, it referred to the substantive, as distinct from 
the formal, validity of the act of a foreign government. Whether the act 
emanates from the competent authority, whether the authority has power 
to emit such an act, has to be examined by the British Court, but whether 
the act in itself is legal is not for a British Court to examine; in other words 
a British Court can and must inquire as to the formal validity of acts of 
foreign governments and their legal nature, but has not to examine the 
substantial validity.16 This applies at least to an act of a foreign country 
which deals not with persons and property inside its own territory, but 
with persons or property living in or situated in the U.K. With regard to 
such acts of a foreign country the courts of the U.K. have the right and the 
duty to inquire into their legality.’ 

Question 2. If the submission set out above, viz. that the dispossessed 
government exercises its own sovereign power and not the sovereign power 
of the territorial government, is correct, the question arises how the extent 
of the power can be ascertained. It was this problem which the Courts in 
the two Amand Cases had to deal with. The Court! dealt with it only from 
the point of view of municipal Dutch law and the Courts examined whether 


13 Cf. McNair in Law Quarterly Review, 1941, p. 69. 

14 Cf. McNair 1, c.p. 70, Note 94. 

15 Tuther v. Sagor (1921), 3 K.B. 532. In the same sense: Princess Palay 
v. Weisz (1929), 1 K.B. 718. 

16 Cf, McNair, p. 70, Note 94, and, in addition to the decisions quoted there, 
- Lorentzen v. Lydden & Co., Ltd., (2, XII, 1941, 71), Lloyd’s List Law Reports (1942), 
p. 197. Reference may also be made to the decision of the New York Court of 
Appeals ve Andersen v. Transandine, American Journal, 36, p. 701ss.—Benes 
(Czechoslovak Yearbook, p. 221) and Taborsky (ibidem, p. 190) do not agree with 
the view that the legality of acts passed by exiled governments has to be 
examined by an English Court. 

17 Cf, decision cited above, p. 243 (per Wrottesley, J.), Abel, ibidem VI, 
p. 166, and Mann, Law Quarterly, vol. 59, pp. 428s. and 155ss. McNair 1, c.p. 
57, Hartmann in MopERN Law REVIEW V, p. 260. 

18 Cf. decisions quoted Note 11. 
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under Dutch constitutional law the Dutch decree, calling up Dutch sub- 
jects residing in Great Britain to the Forces, was valid although the consent 
of the Dutch Parliament was lacking. If such kind of approach is the 
correct one, the question is no question of international law, but has to be 
answered according to the constitutional law of the country involved, and 
according to that cgnstitutional law the government of one country may be 
authorised to pass decrees which the government of another country 
would not be entitled to. That would depend on the general constitutional 
law of the respective country and on the particular measures which have 
been taken before the respective country was occupied by the enemy, as 
they have been taken e.g. by the Norwegian legislature before the whole 
country was occupied by the German army. Generally there was not suffi- 
cient time to take such measures. As for the constitutional law in general, 
some constitutions contain provisions that when Parliament is not assem- 
bled the executive can take emergency measures subject to ratihabition 
by the Parliament as soon as it assembles again. But such provisions, 
should they be contained in the constitution, are not always sufficient to 
help us over the difficulties. In the Dutch case e.g. the difficulty of the 
Dutch Government for passing legislation does not consist only in the 
absence of Parliament, but also in the fact that the seat of the Government 
is on British soil whilst under the Dutch constitution it ought to be on 
Dutch soil. In the case of Belgium not only the Belgian Parliament is 
missing, but also the head of the state because, as mentioned above, the 
King has remained in Belgium asa prisoner of war. It is not surprising that 
there are no express provisions in the constitutions to remedy these diff- 
culties. It would indeed be a strange idea for a constitution to stipulate 
- what the government is authorised to do should it be ousted from the 
territory by enemy action. I do not know any example where a constitu- 
tion provides for such an emergency. 

In my submission the remedy can be found in public international 
law. As pointed out above, the doctrine of non-recognition is a recognised 
principle of the law of nations. The government though ousted from its 
territory remains, according to that doctrine, the legitimate and the only 
legitimate government of the invaded country. It is only a logical conse- 
quence of that principle that the government must be empowered to carry 
on, even if, because of the invasion, not all the conditions provided for in 
the constitution can be fulfilled. If public international law considers the 
dispossessed government to be the legitimate government, the government 
must have the right to dispense with such provisions as cannot be complied 
with because of the very invasion. Otherwise the principle of non-recogni- 
tion would have exclusively theoretical value. What would it help to still 
recognise the government as the legal government, if they were deprived 
of the possibility to exercise the sovereignty through the very facts which 
according to public international law are not conducive to end their sover- 
eignty? The case of the Dutch Government is very illustrating: according 
to Dutch constitutional law the seat of the government must be on Dutch 
soil. The Dutch territory has been invaded by the enemy. If nevertheless 
the provisions of the Dutch constitution must be adhered to, the Dutch 
Government would not be able to act as sovereign, whilst public inter- 
national law confers on them the right and, by implication, the duty to 
exercise the sovereignty in spite of the invasion of Holland. That cannot 
be the meaning of this rule of public international law. The meaning must 
be, unless the rule were confined to a mere formality, that such provisions 
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of constitutional law as the very invasion renders impossible to fulfil, can 
be dispensed with, but only such provisions, and no others. If e.g. consti- 
tutional law provides that decrees of the head of the state must be counter- 
signed by a responsible minister and the signature of the minister is avail- 
able in spite of the invasion, a decree of the head of the state would be 
invalid unless signed by the minister, but if, on the oter hand, the head 
of the state should have escaped alone and without any of his ministers, 
he must have the possibility of nominating new ministers without a counter- 
signature, as such countersignature has become impossible, because of the 
- invasion. Once a new minister or new ministers have been appointed the 
necessity of countersigning comes again into existence. The possibility of 
dispensing with provisions of the constitutional law is confined to such 
provisions which it has become impossible to observe through the invasion. 

One can perhaps raise the following objection: granted even that public 
international law constitutes the rule set out above, such rule would not 
be helpful to overcome the difficulties of the municipal constitutional law 
of the respective country, because public international law is not a part of 
the municipal law. I submit that such an objection would not be justified. 
I am not concerned with the well-known controversy in public international 
law whether the latter is as such part of the law of the land: the divergency 
between the monistic doctrine and the dualistic point of view. According 
to the latter, municipal courts must apply municipal law, even if it con- 
flicts with the law of nations, whilst the monistic doctrine holds that in 
case of conflict between the law of nations and municipal law it is the law 
of nations that prevails. However, even the adherénts of the dualistic 
point of view hold that in case of a gap in the statutes of a civilised country 
regarding certain rules necessitated by the law of nations such rules ought 
to be presumed to be tacitly adopted by such municipal law.!® Our problem, 
viz. whether a dispossessed government can act if the constitutional pro- 
visions cannot be complied with because of the invasion, represents such a 
gap in the constitutional law. It is not usual for a constitution to provide 
for such a contingency. The gap is filled by the law of nations. The latter 
contains a principle that the dispossessed government remains the sovereign 
government and by implication that the dispossessed government, in so far 
as the invasion of their country renders the fulfilment of the constitutional 
provisions impossible, is not obliged to observe such provisions. That rule 
is a rule of public international law, but it applies to the municipal consti- 
tutional law, because of the presumption that municipal law is in accord- 
ance with the law of nations. Public international law is in my submission 
a safer foundation for this rule than the rather vague recourse to considera- 
tions of expediency, emergency, etc., which are to be found in articles of 
learned authors,” and which also were adopted by one of the experts in 
the Amand Case. Considerations as such volunteered by one of the experts, 
that legislation must continue in the interest of the life of the state and that 
in an emergency the constitution does not apply first and foremost, but the 
vital interest of the state and the people, are in my opinion not without 
danger, because this point of view would justify almost any governmental 


19 Oppenheim—Lauterpacht, I, s. 22, p. 41, and Annual Digest, 27/28, Case 
No. 4: “It is a general principle of interpretation that municipal law must in 
doubtful cases be interpreted in such way as to ensure its conformity with the 
international law.” 

20 Oppenheimer in American Journal of International Law, 36, p. 582, Drucker 


lic. p. 49. 
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act. We need a point of attachment in the positive law and this point of 
attachment is in my submission the doctrine of non-recognition contained 
in the law of nations. That point of attachment is more helpful, as it 
furnishes a line of demarcation for the powers of the dispossessed govern- 
ment which, if only based upon general considerations of expediency and 
emergency, would be without distinct limits. Whether the Government, 
having been compelled to transgress its powers by the invasion, has to seek 
- ratification once the occupation has come to an end is a question with which 
I am not concerned, as it is a question not of international law, but of 
municipal constitutional law.*4 


Vv 
I sum up my views in the following principles— 


1. A government of a country invaded by the enemy remains the legiti- 
mate government, even if it takes up residence abroad. 

2. Recognition of such a government by foreign governments is neces- 
sary only in so far as the position of such government is not in full accord 
with its constitutional law. 

3. The government needs the consent of the territorial government 
to exercise its sovereignty within the territory of the latter, and can act on 
foreign soil only in so far as that is covered by the consent of the territorial 
government. 

2. The consent of the territorial government does not confer to the 
dispossessed government any constitutional rights or powers they do not 
possess under their own constitutional law. On the other hand, in so far 
as conditions provided for in the constitutional law cannot be complied 
with owing to the occupation of the country by the enemy, a dispossessed 
government can act without being compelled to fulfil those conditions. 


Dr. Ernst WOLFF. 


"1 Under English law an Act of Indemnity would be necessary (Dicey, 
Introduction to the Study of the Law of the Constitution (oth ed.), pp. 412-13). 


THE INHERITANCE ACT AND THE FAMILY 


HE unrestricted freedom of testation which existed in English law 
until 1938 was one of its most distinguishing features. It was 
remarkable also for the mystery surrounding its origin and the 
uncertainty as to its social significance. Although connected with many 
sides of social life, the relation of the rule to the family is clearly of out- 
standing importance. This relation is one of action and reaction, the 
course of legal development being determined by, and in turn affecting 
the character of, the family. This article, which arose out of an investiga- 
tion of the effect of modern social legislation on the family,! accordingly 
deals separately with the question of the extent to which the abandonment 
of unrestricted freedom of testation can be attributed to changes 
in the family, or in legal policy towards the family, and the question of 
the effect on the family produced by the Inheritance (Family Provision) 
Act, 1938. 
1 This investigation was undertaken for the Social Research Division of the 
London School of Economics and Political Science, and this article is published 


‘by kind permission of the Director and the Social Research Division of the 
London School of Economics and Political Science. 
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The Act undoubtedly confirms the social importance of the family. 
Whether the change in the law reflects a change in the legal attitude 
towards the family depends, therefore, upon whether the absence of 
restraints on the power of testation indicates lack of concern for the 
interests of the family, or, ultimately, whether the power of testation is 
opposed to those interests. ° , 

The existence of such a conflict between the power of testation and 
the interests of the family seems to be assumed by the commonly held 
opinion that the absolute freedom of testation in English law must be 
considered against the background of the practice of executing marriage 
settlements.2 By this practice the danger to the family arising from the 
power of testation was removed but the existence of the danger was 
admitted. Marxist theory,? which contends that in capitalist society the 
character of the family is determined by the necessity of preserving 
private property, refused to agree to this assumption of conflict between 
the family and private property, of which the power of testation is an 
essential incident. The attempt to explain this extreme development of 
the incidents of private property as derived from the strong dislike of 
restraints of any kind which forms part of the English national character 
was rejected’ and another theory of the significance of the unrestricted 
freedom of testation in English law, by which the assumption of conflict 
between this rule and the family could be avoided, was developed. 

According to Engels,’ the characteristics of the family in capitalist 
society, following from its purpose of maintaining private property, are 
monogamy, male supremacy, and arrangement of marriage as one of 
convenience by the parents. This last characteristic is achieved and 
reconciled with the fictitious concept of a free marriage contract by the 
imposition of the requirement of parental consent in the countries in which 
an ‘obligatory share of the paternal inheritance is secured to the children, 
whereas ‘‘in the countries with English law, where parental consent to a 
marriage is not legally required, the parents on their side have full freedom 


2 See Wedgwood, The Economics of Inheritance (Pelican Ed.), pp. 93-100; 
Hoeck, Die Testievfretheit und ihre Beschränkungen im Britischen Reich, P. 4; 
Maine, Ancient Law, Chap. VII, discussed below. 

3 The possibility of attributing to Marxist theory an interpretation of the 
principle of freedom of testation in accordance with what would have been des- 
cribed by Marx as “vulgar” materialism is prevented by the following remarks 
contained in a letter by Engels to Conrad Schmidt, written in 1890 (Marx-Engels, 
Selected Correspondence, 1934, London, at p. 482): “The basis of the law of in- 
heritance—assuming that the stages reached in the development of the family 
are equal—is an economic one. But it would be difficult to prove, for instance, 
that the absolute liberty of the testator in England and the severe restrictions 
imposed upon him in France are only due in every detail to economic causes. 
Both react back, however, on the economic sphere to a very considerable extent, 
because they influence the division of property.” This opinion is, however, not 
supported by Wedgwood, who states (op. cit., at p. 99) that “the difference 
between the degree of concentration (of property) in the two countries is not... 
very important. ... Nor can the difference, such as it is, be ascribed entirely, 
or even mainly, to the different laws of inheritance.” See also Gold, Freedom of 
Testation, I Mov. L. REv., 296-7. 

4 Cf. the following remarks in 2 Pollock and Maitland, History of English 
Law, p. 355: “To the modern Englishman our modern law, which allows the 
father to leave his children penniless, may seem so obvious that he will be apt 
to think it deep-rooted in our national character. But national character and 
national law react upon each other, and law is sometimes the outcome of what 
we must call accidents.” 

$ The Origin of the Family, Chap. II, esp. at pp. 65 ff. 
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in the testamentary disposal of their property and can disinherit their 
children at their pleasure.’”8 

It is doubtful whether this ingenious suggestion would stand the test 
of an historical and comparative investigation of the requirement of 
parental consent. The validity of the fundamental contention of the 
absence of conflictebetween the family and the power of testation can, 
however, be determined by considering the power of testation not against 
the background of the laws and customs concerning parental consent to 
marriage or marriage settlements, but in the more natural context of the 
law of succession. 

The essence of the power of testation is the regulation of succession 
by the autonomy of the individual instead of by the general law; it is the 
power to contract out of the law of intestate succession, and the meaning 
of restrictions on this power is determined by the character of the policy 
embodied in the rules of intestate succession. The extent of the danger 
to the family constituted by unrestricted freedom of testation depends, 
therefore, upon the degree of protection afforded to the family by the law 
of intestate succession. Apart from the claim of the state to a share of 
the inheritance, which can here be disregarded as it arises in the case of 
testate as well as intestate succession, modern rules of intestate succession 
are designed on the basis of the prevailing opinion of family sentiment and 
obligations, they “attempt to express the family in terms of property.’’? 
Where this attempt has been successful freedom of testation is considered 
as a threat to the interests of the family, and is, therefore, subjected to 
restraints. That the existence of restraints on the power of testation 
indicates satisfaction with the law of intestate succession is also shown by 
the fact that these restraints are sometimes modelled on the rules on 
intestate succession so as to secure partial application of these rules even 
in the case of testamentary succession.’ Satisfaction with the rules of 
intestate succession will also lead to reluctance to exercise the power of 
testation. It is difficult to estimate and account for the unpopularity of 
wills, as numerous factors may contribute to this result. Thus, apart from 
the character of the law of intestate succession, the distribution of wealth, 
the incidence of family settlements and the character of matrimonial 
law, the expense of making wills, the complexity of the rules relating to 
formalities, proof and interpretation, etc., must be considered. But there 
is reliable evidence of, for instance, the unpopularity of wills in France. 
Thus, Maine,® having remarked that “in France at this moment, the 
heads of families generally save themselves the trouble of executing a will,” 
also, points out that the authors of the French Codes in their desire to 
establish “equal distribution of property among children at the parent’s 
.death ” instead of primogeniture, which they considered as one of the 
foundations of “the social fabric which they determined to destroy,” 
‘almost expelled testamentary succession from the law.’’!® Maine’s remarks 
are confirmed by the more recent observations of Amos and Walton, 


6 Op. cit., p. 78. 

? Plucknett, Concise History of the Common Law, 3rd ed., at p. 639. 

8 This’is most obvious under German law, explained by Kahn-Freund in 
1 Mop. L. Rev., 304 ff. 

® Ancient Law, 1930, pp. 244-5. 

10 Op. cit., pp. 250-1. 

11 Introduction to French Law, at p. 306, quoting Josserand, Cours de Droit 
Civil Positif Français (1930), for the information that “in 1928 about four-fifths 
of all successions were intestate.” 
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. who state that “the small proportion of Frenchmen who make wills is 
perhaps an indication that the legal rules of succession are considered . 
- satisfactory.” l 

The “attempt to express the family in terms of property” through the 
rules of intestate succession is, however, not invariably successful. The“ 
conception of the family, its legal definition, the relative position of its 
members, its functidn in the economic and social structure of society 
changes. The law of intestate succession may fail to keep pace with those ~ 
changes, or, from its inception, it may have been formed under the pressure 
of interests other than those of the family. If the rules of intestate succes- 
sion are unsatisfactory from the point of view of the family, the power of . 
testation assumes the character of an instrument serving for the protection 
of the family. If the distribution of the intestate’s property is not in 
accordance with the wishes of the family the power of testation becomes, 
not the means of effecting disinherison, but the method for the preserya- 
tion and just distribution of the estate among the family. The power,of 
testation will then be unrestricted because its character as an instrument 
of family protection will overshadow the danger of abuse. Again, the 
rules of intestate succession ex hypothest will not be capable of serving as 
model for any restrictions of the freedom of testation. The complement 
of legislative reluctance to interfere with freedom of testation will be the 
popularity of wills with the public, a sentiment which may even acquire 
the intensity of a horror of intestacy, such as that generally attributed to 
the Romans. Maine has explained that this “passion for testacy was 
generated by some moral injustice entailed by the rules of intestate 
` succession.’’!2 This injustice he found in that, under the jus czvzle; emanci- 
pated children had no share in the inheritance, “so that on failing to . 
execute an operative testament, a Roman of the era under examination 
left. his emancipated children absolutely without provision, while, on the 
assumption that he died childless, his possessions would escape from the-- 
family altogether, and devolve on a number of persons with whom he-was 
merely connected by the sacerdotal fiction that assumed all members of 
the same gens to be descended from a common ancestor.’’!% These rules 
caused “this vehement preference for the distribution of property under ` 
a testament over its distribution by law,’’!4 and it is due to them “that 
a will never seems to have been regarded by the Romans as a means of 
disinheriting a family, or of effecting the unequal distribution of a patri- 
mony,” but that it was “chiefly valued for the assistance it gave in 
making provision for a family, and in dividing the inheritance more evenly 
and fairly than the law of intestate succession would have divided it.’’™ 
The law of the Twelve Tables accordingly conceded the utmost liberty 
of testation, ignoring the danger of disinherison, ‘“‘inasmuch as it did not - 
legislate against a contingency which no Roman lawgiver of that era ` 
could have contemplated,” 18 although the improvement of the scheme of 
intestate succession through the intervention of the Pretor led eventually 
to the adoption of stringent limitations of testamentary freedom. i 

Having explained the ancient conception of the power of testation, 


. 22 Op. cit., p. 247. 

13 Op. cit., p. 246. 

14 Op. cit., P. 244. 

18 Op. cit., p. 243. Maine's account is confirmed by modern Romanists. See 
Jolowicz, Historical Introduction to the Study of Roman Law, pp. 123 ff, 256 ff; 
Schulz, Principles of Roman Law, p. 156. 

16 Op. cit., P. 242. 
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Maine proceeds to contrast the modern “ view of a will which regards it as 
conferring the power of diverting property from the family, or of distribu- 
ting it in such uneven proportions as the fancy or good sense of the testator 
may dictate.”17? Tnis change of character of the power of testation is 
attributed to the influence of primogeniture. ‘‘As the feudal law of land 
practically disinherited all the children in favour of one, the equal distribu- 
tion even of those sorts of property which might have been equally divided 
ceased to be viewed as a duty,” and wills became “‘the principal instru- 
ments employed in producing inequality.”!8 This reasoning arrives from 
similar premises of the unsatisfactory nature of the rules of intestate 
_ succession under the jus civile and under feudal law at different conclusions 
as to the character of the power of testation under Roman and English 
law. Whereas the conflict between the law and the family led to improve- 
ment of the Jaw in Rome, in England, family sentiment, so far from being 
able to compel a change of the law, is even alleged to have become cor- 
rupted through the law of intestate succession. These surprising results 
can be avoided by interpreting the course of development of the English 
law of succession as parallel in outline to that of Roman law. 

There is indeed ample evidence that what Maine described as the 
modern view of the nature of a will has never applied to the power of 
testation in English law. As regards realty, the denial of the power of 
testation was certainly not inspired by the belief that the family was best 
provided for under the rules of intestate succession, but, as Holdsworth 
explained, “probably the decision to prohibit them (devises of land) was 
caused chiefly by the fact that to permit them would lower the value of 
‘the incidents of tenure, and enormously diminish the lord’s chance ofan 
escheat.’’1® On the other hand, the popularity of the use was largely due 
to the fact that it enabled landowners to evade this prohibition of wills 
of land, and wills were desired in order to prevent the disinherison of the 
family under the rules of intestacy based upon the principle of primo- 
geniture and in order to escape from the heavy burden of the feudal 
incidents which would have to be borne by the inheritance.” The Statute 
of Uses, 1536, provoked opposition ‘‘ particularly because it abolished the 
powers of devise hitherto enjoyed by landowners.’’*! The fact that this 
_ opposition could be allayed by the Statute of Wills, 1540, which restored 
a~large measure of the power of devise, but ensured the enforcement of 
feudal incidents, confirms that freedom of testation was desired even more 
urgently than freedom from feudal taxation.2? The absence of all restraints 
on the power of testation granted by the Statute of Wills may be explained, 
similar to Maine’s explanation of the Twelve Tables, by the remoteness 
of the danger of abuse of this power. Subject to minor modifications, the 
rules of intestate succession to realty remained unchanged until 1925; 
no occasion arose, therefore, to revise the estimate of the power of testation. 

` In view of the paramount importance of land law during the Middle 
Ages, it is not surprising that even with regard to personalty the power 
of testation was considered to bear the character of an instrument pro- 
tecting the family which had been impressed upon it by the rules of intestate 

17 Op. cit., pp. 248-9. 

18 Op. cit., p. 250. 

19 3 History of English Law, at p. 75. 

. 20 Holdsworth, 4 H.E.L. 438; 7 H.E.L. 372. See also Bigelow, “The Rise 
of the English Will,” 3 Sel. Essays in Anglo-American Legal History, at p. 780. 


21 Plucknett, op. cit., Chap. 7; Holdsworth, 4 H.E.L. 463. 
22 Holdsworth, 4 H.E.L. 465. 
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succession to realty. This preoccupation of the mediæval courts of 
common law with the law of real property may have contributed to the 
reluctance shown by them to recognise the limitation of the power of 
testation of chattels imposed under the ancient system of legitim described 
by Glanvill. The existence of this system of legitim was not due to suspicion 
of the power of testation. It did not spring from satisfaction with the 
rules of intestate succession and was not accompanied by reluctant exercise 
of the power of testation. On the contrary, “during the two centuries 
which followed the Norman Conquest an intense and holy horror of 
intestacy took possession of men’s minds.”? A deliberate refusal to make 
a testamentary disposition of movables did not only show contempt of the 
spiritual authority of the church, inasmuch as death intestate meant death 
unconfessed, it also prejudiced the material interests of the church which 
expected to benefit from substantial legacies for religious and charitable 
purposes, and finally, it left the family without all provision as intestacy 
led to forfeiture of the personal property of the intestate to the feudal 
lord. The church after a prolonged struggle succeeded in defeating the 
claims of the lords and to assume control of the administration of the 
property of intestates. The purpose of this administration was to remedy 
the failure to make a will and this led to the introduction into intestate 
succession of the same tripartite division of the estate by which the 
exercise of the power of testation had been controlled. The normal 
relation of the rules of intestate succession and restraints of the power of 
testation by which the former provide the model for the latter rules was, 
therefore, here reversed, and this makes it impossible to assert that the 
creation of the ancient system of legitim expressed satisfaction with the 
rules of intestate succession and distrust of the power of testation. 

But even if the establishment of legitim did not indicate conflict 
between the power of testation and the family, did the removal of these 
restraints not operate against the interests of the family and thus reveal 
a change of attitude towards the family? To answer this question it is 
necessary to consider whether the system of legitim did, in fact, operate 
for the benefit of the family, and this depends upon the efficiency of the 
machinery through which it was enforced as well as upon the substance 
of the restraints. The system was operated through executors and adminis- 
trators under the supervision of the ecclesiastical courts. Holdsworth 
points out that these courts, especially those of the southern province, in 
which the /egitim first disappeared, “had never at any time been very 
efficient supervisors of the conduct of the administrator.”*4 This became 
even worse when the common law courts began to interfere with the 
_ exercise of the jurisdiction of the ecclesiastical courts. The development, 
traced by Caillemer,™ by which the executor’s right to dispose of the dead 
man’s part ultimately conferred upon him the character of residuary 
legatee,” was bound to prejudice the claims of the family. Moreover, the 
restraint imposed by the tripartite division of the estate may increasingly 
have been felt to consist less in defining the maximum that could be 
diverted from the family than in compelling disinherison of the family to 
the extent of the dead man’s part. There is ample evidence that the 

23 2 Pollock and Maitland 356. 

“48 H.E.L. 556. 

2 “The Executor in England and on the Continent,” 3 Sel. Essays in Anglo- 
American Legal History, 746. See also Parry, The Law of Succession, at p. 131. 


28 This was abolished by the Executors Act, 1830, S. 1; now Administration 
of Estates Act, 1925, Ss. 49 (b). 
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church succeeded in its claim to the dead man’s part in cases of intestate 
succession,?? and also in cases of testamentary succession “it is very prob- 
able that this part, even in the absence of a formal clause in the will, was 
expected to be applied entirely for the good of the soul of the deceased.""* 
The legitim operated, therefore, as‘a form of taxation by which the church 
_ raised funds for itsełown purposes and for the performance of the numerous 
public services rendered by it during the Middle Ages no less than for the 
protection of the family. The former aspect became more prominent as 
the authority of the church declined. It is certainly significant that the 
final disappearance of legitim in the southern province occurred at the 
time of the Reformation and of the transfer of social services to secular 
agencies.”? 

- In view of the close connection between the system of legitim and the 
rules of intestate succession, it was inevitable that the abandonment of 
the one was followed by the disappearance of the other. The confusion 
resulting from the lack of definite rules of intestate succession was ulti- 
mately remedied by the Statute of Distribution of 1670. The family now 
became entitled to claim the whole, and not merely two-thirds, of the 
estate of the intestate. The nature of this change, therefore, makes it 
difficult to read into the abandonment of the old scheme of succession any 
lack of concern for-the interests of the family. But as the establishment 
of the old rules of intestate succession had been preceded by the system of 
legitim, the new rules were confined in application to those parts of the 
country in which the Jegitim had been abandoned.*! In order to make the 
improved system of intestate succession available to the rest of the country 
it was necessary to abolish there the Jegitim.8* This explanation of the 
series of statutes from 1692 to 1724 by which legitim was abolished meets, 
however, with the difficulty that the statutes themselves profess to have 
been passed for reasons different from those suggested here. On the 
other hand, it is not uncommon to find the legislature either unwilling to 
reveal the true reasons for a change of the law, or incapable of discerning 
the causes which have produced it. The reasons given are, moreover, not 


27 2 P. & M. 356 ff. Gross, “The Medieval Law of Intestacy,’’ 3 Sel. Essays 
in. Anglo-American Legal History, 723. He points out, however, that “the 
importance of personal property in boroughs, which was due to the predominance 
of mercantile over agricultural interests, would naturally make both the lords 
and the burgesses inclined eagerly to assert their claims against the pretensions 
of the prelates.” 

*8 Caillemer, op. cit., at p. 764. 

2 Wedgwood, op. cit., p. 112, discussing the size of philanthropic bequests 
in England and America (he calculates that in England these form about 6} 
per cent ofall estates over £1000; it is instructive to compare this figure with the 
proportion of the estate diverted from the family under the medieval legitim), 
points out “that m America there is a much greater dependence on voluntary 
contributions, rather than on taxation, for-the relief of poverty and for other 
social purposes.” In England, however, “it has been obvious, at least since the 
days of the Tudors, that from the fiscal point of view, taxation is a more satis- 
factory expedient than exhortations to private beneficence."’ 

80 “That the two parts of the older scheme—the restriction on testation and 
the rules of intestate succession—hang together, is clear from the survivals.” 
Holdsworth, 3 H.E.L. 554. 

31 22 and 23 Car. II, c. 10, S. 4. 

82 Although the Statute of Distribution was not extended to the rest of the 
country until 1856, the essential benefit of the new scheme from the point of view 
of the family was secured by the Statute of Distribution, 1685, which provided 
that the rules of succession to the dead man’s part should be the same as those 
‘ which governed intestate succession to movable property under the Act of 1670. 
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incompatible with the explanation suggested above. The Act of 1692, 
which abolished Zegitim in the northern province, proclaimed the intention 
to protect the interests of the younger children. The Act of 1724,% which 
abolished egitim in London, speaks of the desirability of removing re- 
‘ straints on the testamentary power which might discourage wealthy 
merchants from becoming members of the city. As thé power of testation 

was not considered to be opposed to the family, this object of the Act 
`” was perfectly compatible with the unexpressed aim of enabling change 
of the law of intestate succession. The character of the power of testation 
resolves thus the apparent paradox that the improvement of the status 
of the family in the law of intestate succession was preceded by the removal 
of restraints on the power of testation. 

Further proof of the manner in which the power of testation was 
regarded throughout the history of English law is provided by the ancient 
rule of the revocation of wills in consequence of subsequent marriage.” 
This rule obviously assumed and facilitated the exercise of the power of 
testation in performance of family obligations. Originally, the will of a 
man was only revoked by marriage and birth of issue whereas the will of 
a woman was revoked by marriage alone. This was explained by the pro- 
vision made for the wife by the institution of dower. After the virtual 
abolition of dower by the Dower Act, 1833, the position of husbands was’ 
assimilated to that of wives by s. 18 of the Wills Act, 1837, thus confirming 
the continued belief of the beneficent effect of the power of testation from 
the point of view of the family. A similar inference would appear to be 
justified from the enactment of s. 177 (1) of the Law of Property Act, 1925, 
which provides an exception to the rule for wills expressed to be made in 
contemplation of marriage. 

Finally, the origin of the modern system of intestate succession estab- 
lished under the Administration of Estates Act, 1925, may be cited in 
support of the contention that the power of testation was not regarded 
in English law as hostile to the family. The new rules of descent were 
based upon an investigation of a large number of wills conducted at 
Somerset House.** This attempt to ascertain the regulation of succession 
desired by the majority of testators and to base the rules of intestate 
succession on this model assumed that the power of testation is normally 
exercised in the interests of the family and that the changing requirements 
of the family would be expressed through this power. The change effected 
in 1925 consisted in the adoption of a uniform system of intestate succes- 
sion which revealed the decline in the economic importance of realty and 
in the social importance of marriage settlements of land, as the feudal 
rules of descent of realty had been adapted to the needs of marriage settle- 
ments by the ingenuity of conveyancers. The change also consisted in 
improvement of the rules of succession, consisting, as regards realty, in 
the abolition of primogeniture, and as regards personalty, in modifications 
of the system enacted in the Statutes of Distribution which were required 
by changes in the structure of the family. 

33 4 Will. and Mar., c. 2. 

84 11 Geo. I, c. 18, ss. 17, 18. 

% The history of this rule is discussed by Graunke and Beuscher, “The 
Doctrine of Implied Revocation of Wills by Reason of Change in Domestic 
Relations of the Testator,” 5 Wis. L. R. 387; Durfee, ‘ Revocation of Wills by 
oe Change in the Condition or Circumstances of the Testator,” 40 Mich. 

R. 406. 

a Wolstenholme and Cherry’s Conveyancing Statutes, 1493; Parry, op. cit., 

p. 136. 
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This improvement of the law of intestate succession reacted on the 
estimate of the power of testation so as to invest it with the character 
of a potential threat to the interests of the family. This development, 
therefore, is one of the factors accounting for the introduction of limita- 
tions on testamentary freedom by the Inheritance (Family Provision) Act, 
1938. The Act thus demonstrates the consistency of legal policy towards 
the family, in the face of changes of the law of succession and of the 
nature of.the power of testation. But even if, as with regard to the Statute 
of Distribution, it is not mere coincidence that changes in the law of 
intestate succession should be followed by changes concerning the power 
of testation, the.development which resulted in the Inheritance Act cannot 
be traced to origins as definite and recent as the passing of the Administra- 

‘tion of Estates Act, 1925.37 
The improvement of the rules of intestate succession from the point 
of view of the family dates back to the Statute of Distribution. The 
impression created by the system established under this Act was rarely 
contradicted by experience of the old rules of descent to realty as land 
comprised on marriage settlements, which also date back to the end of 
the seventeenth century, was virtually removed from exercise of the 
power of testation and from the application of the law of succession. The 
observation that intestacy did not produce disastrous results for the family 
must have become part of the stock of social experience, yet s. 18 of the 
Wills Act of 1837 and the origins of s. 46 of Administration of Estates Act, 
1925, show that the old preference for testamentary succession was still 
_ alive. The explanation of this contradiction may be expressed in the 

- words of Maine: “Everybody conversant with the philosophy of opinion 
is aware that a sentiment by no means dies out, of necessity, with the 
passing away of the circumstances which produced it. It may long survive 
them; nay, it may afterwards attain to a pitch and climax of intensity 
which it never attained during their actual continuance.’ The existence 
of conflicting impressions of the power of testation provides the climate 
‘of opinion in which the Inheritance Act was passed. It accounts for the 
apathy of the public, the protracted course of legislation®® and the com- 
promise character of the provisions of the Statute. 

This timidity of the legislature prevented any striking effect of the 
Inheritance Act on the family. Definite conclusions can, moreover, not 
easily be formed in view of the small number of decisions which, against 


87 The legislative history of the Inheritance Act can, indeed, be traced as far 
back as 1908, when, at the suggestion of the King, the British ambassadors in 
various countries were instructed to report on the various systems of restraints 
on testamentary freedom. 

38 Op. cit., Pp. 248. 

"88 In 1931, Miss Rathbone introduced a Bill under which defined portions 
were given to the.surviving spouse and children. This Bill was given a second 
reading and referred to a Joint Select Committee of both Houses. The Committee 
reported against the Bill, but in favour of allowing applications to the Court for 
support, measured by the size of the estate and the circumstances in which the 
family had been living. Acting on these recommendations, Sir John Wardlaw- 
Milne introduced another Bill in 1934, which, however, did not get beyond 
the report stage. In 1936, a similar Bill, introduced by Mr. Windsor, failed to be- 
come law as the session ended as soon as the Bill had passed through Committee. 
The same Bill, with only minor modifications, was again introduced by Mr. Holmes 
in 1937. It was passed and came into operation on 14th July, 1939. 

For the pre-1931 history of the Act, see n. 37, supra, and Gold, op. cit., at 
Pp. 298, 301. 
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the expectations of the critics, have been given under it, and which are the 


only material for a study of the effect of the Act. Finally, the relation of ~ 
the Act to the tendencies to be described is not strictly that of cause and . 


effect. The Act rather confirms and adds its weight to developments 


which had begun before 1938 and which may have contributed to the- 


passing of the Statute. . 

One of the most distinct developménts is the emphasis on the rights 
of the widow as compared to those of the children. This tendency, of 
which there is already distinct evidence in the scheme of intestate succes- 
sion established under the Administration of Estates Act, 1925, is shown 
in the Act by restricting the class of children entitled to claim provision 
under the Act, to infant sons, unmarried daughters, apart from children 
incapable of maintaining themselves by reason of some mental or physical 
disability.4 The case of the widow rather than that of the children has 
been stressed by the sponsors of the Bill and, in fact, seven of the eleven 
decisions reported under the Act arose out of widows’ applications. In 
four of these seven cases the claims of the widows conflicted with pro- 
visions made in favour of children. In Re Lidington® the testator had 
left the whole of his estate to his two infant sons, subject to a gift to a 
stranger of a life interest in one-quarter of the estate. On application by 
the widow, Farwell, J., directed that the income of two-thirds of the estate 
should be paid to her, she undertaking to maintain the two children 
during their infancy. The gift to the stranger was to remain intact. In 
the other three cases the applications of the widows failed. Although 
` these results are explained by the circumstances of these cases and by the 


caution with which the powers conferred by the Act have been exercised ` 


by the Court,*? there are in some of these judgments indications of a tend- 
ency to stress the claims of the children as against those of the widow. 
Thus, in Re Brownbridge, where one of the sons-of the testator was the 
sole beneficiary under the will, Bennett, J., stated that he paid particular 
attention to the fact that this son had assisted his father in business and 
had become partner in the father’s business. In Re Pugh,44 where the 
testator had left his farm valued at {5000 to an infant grandson and the 
remainder of his estate of the value of £1800 to the widow, who had been 
his third wife, Morton, J., pointed out that no contribution to the prosperity 
of the farm had been made by the widow, who had been married.only for 
a short time to the testator, whereas the father of the grandson had worked. 
on the farm. 


40 Adopted, but not illegitimate, children are within the Act. No provision 
is made for grandchildren. The 1931 Bill proposed portions for children up to 
the age of 23 and over that age if unable to support themselves. 

“1 (1940), Ch. 927, 

“ After repeated protestations of the difficulty of administering that Act, 
see e.g. the judgment of Farwell, J., in Re Joslin (1941) 1 All. E.R. 302, this 
tendency finally led to the statement of Bennett, J., in Re Brownbridge (1942) 
193 L.T. Jo. 185, that the Act did not throw on testators a duty to make provision 


for their dependants, and that their dispositions could only be interfered with if - 


shown to be unreasonable. These remarks, which have been quoted with approval 
in all subsequent reported cases, tend to establish between the Court and the 
testator a relation similar to that, so familiar to legal technique, between the 


Court of Appeal and a Court of first instance: The Court will thus be precluded: . 


from acting on its own conception of reasonable provision in the circumstances, 
and judicial interference will be confined to the extreme, and, accordingly, rare 
cases of unreasonableness by the most indulgent standards. 

43 Supra, n. 42. 

** (1943) Ch. 387. 
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These cases reflect a conception of the economic function of the family 
entirely different from that expressed in the Act. Where the family 
` operates as a unit of production restraints on the power of testation are 
founded on the right to a share in the joint enterprise and are necessary 
in order to obtain the co-operation of the family and to prevent its economic 
disintegration. These restraints must be extensive and clearly defined, 
and children over age cannot be excluded from their operation. The fact 
‘that under the Inheritance Act these considerations can only operate 
occasionally as some of the almost infinite variety of factors which influence 
the exercise of judicial discretion may be taken as an indication of the 
change of the economic function of the family in this country. The strength 
of the new conception of the family is illustrated by Dillon v. Public 
Trustee of New Zealand,4** a decision of the Privy Council under the New 
Zealand Family Protection Act, 1908. The testator, after the death of his 
first wife, had entered into an agreement with his children which provided 
that the children should work on the sheep and cattle farm of the testator, 
and that in return the farm should be left to them by will. At the age of 
81 the testator married again. By his will he left his farm valued at £3875 
to his children, as agreed, and the residue, equivalent to £1416, to his 
widow. Variation of the will was ordered by providing that the farm 
should be charged in favour of the widow with an annuity which would 
bring up her income from the estate to £150 per annum. 

The change of the position of the family in the economic structure 
reduces family obligations to responsibility for maintenance of dependants, 
that is, those members of the family who, by reason of age, sex, or in- 
firmity are unable to maintain themselves. That the moral duty to main- 
tain dependants has been strengthened by the provision of legal obligations 
is connected with the growth of public responsibility for the welfare of the 
individual. The Act was thus conceived as an instance of social legislation, 
the State being relieved of its responsibility to the extent to which it had 
been delegated to the family. This aspect of the Act is responsible for the 
special provision made in s. 1 (4) for estates not exceeding £2000. 

The experience so far available suggests that the restriction of testa- 
mentary freedom is not a suitable instrument of social legislation. Although 
of the reported decisions under the Act five concerned estates under £2000, 
and only three estates well above this figure, the remainder dealing with 
estates between £2-3000 or of uncertain but probably even smaller value, 
applications for maintenance succeeded only in one case, Re Lidington, 
of an estate of uncertain value, and two cases of estates well above £2000. 
The danger of encouraging litigation over small estates and the impossi- 
bility of ordering adequate maintenance, even by way of capital payment, 
or even of worth-while contributions to maintenance fully justify this 
result. Moreover, in several cases the relation of the Act to social legisla- 
tion has been exactly reverse to that described above. Thus, in Re 


46 Thus in Re Styler (1942), Ch. 387, Morton, J., considered inter alia the fact 
that the estate which the testatrix had left to the daughter of her first marriage 
was derived from her first husband. 

45¢ (1941), 2 All E.R. 284. 

48 In his evidence before the Joint Select Committee which considered the 
1931 Bill (see supra, n. 39), Mr. Cecil James Wray, a New Zealand lawyer, explain- 
ing the nature of the New Zealand Act upon which the Inheritance Act was 
_ modelled, stated that the New Zealand Courts consider whether there is danger 

of the dependants becoming charges on public funds, a question which was 
raised on the second reading of the New Zealand Act. 
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Catmull,*” where the testator, who left an estate of about £600, made no 
provision for his wife beyond giving her a life interest in personal and 
household goods worth £15, Uthwatt, J., refused to order any maintenance 
on the ground that the widow was entitled to claim Widows’ and Old Age 
pensions. In Re Vrint, Bennett, J., refused to order maintenance for the 
widow out of an estate of £138, on the ground that the Act was not “for 
the purpose of obtaining legacies,” and pointed out that the widow was 
entitled to claim pensions and to apply for Public Assistance. In Re 
Brindle, the estate of a bank cashier was valued at £2700. The widow 
had a claim as a creditor against her husband’s estate and owned a house 
mortgaged to a building society. In the will the absence of all provision 
for the widow was justified on the ground that she would have a pension 
from the bank of £116 a year, to which the testator had contributed. 
Bennett, J., found himself unable to say that the testator had not made 
reasonable provision for his widow. 

Although the Inheritance Act stresses the dependence of wives as 
against that of children, no distinction is drawn between wives and 
` husbands. Such discrimination has, however, been introduced by judicial 
interpretation for which three of the reported cases provided opportunity. 
In Re Silvester™ the spouses had been married happily for twenty-six years. 
On marriage, the husband had given up his work as manager of a public- 
house in order to look after his wife and run the home, the expenses of 
which were paid out of the wife’s substantial income. Under the wife’s will 
the husband received an annuity of £1 per week, the bulk of the estate 
going to charities. Farwell, J., declared that application by widowers for 
maintenance under the Act should only be granted in exceptional circum- 
stances as they could be expected to maintain themselves. He ordered, 
however, that the annuity of the widower should be increased to £3 per 
week. In Re Potnter®! an application for maintenance was made by a 
retired schoolmaster, aged eighty-three, who had been separated from his 
wife for more than forty years, but had remained on good terms with her. 
The widow’s estate was valued at £15,849. Morton, J., ordered that not: 
more than five shillings per week should be paid to the husband as he had 
an independent income of £330 per annum. In Re Styler, 5? where an 
application by a widower for maintenance was refused, Morton, J., ex- 
plained that he no longer approved of his own decision in Re Pointer 
as the widower in that case was able to maintain himself. It would seem, 
- therefore, that the rights conferred on widowers by the Act are confined 
` to the unusual situation of complete and unavoidable financial dependence 
on the income of the wife. 

The fact that out of a total of eleven reported cases three concerned 
applications by widowers does not, of course, indicate an increase of the 
number of marriages in which husbands are financially dependent upon 
their wives, although it does show that the cases in which relief under the 
Act has been sought are not typical of the family. Of this abnormality 
there is abundant evidence. Thus in Re Vrint, Re Lidington, and Re 
Brownbridge the married life had been unhappy and the spouses had, in 


47 (3943), Ch. 262. 

48 (1940), Ch. 920. 

49 The Times, 22nd July, 1943. 
50 (1941), 1 Ch. 87. 

51 (1941), I Ch. 6o. 

53 Supra, n. 45. 


THE INHERITANCE ACT AND THE FAMILY 227 


a 


fact, lived in separation. In Re White? and Re Joslin,®4 moreover, adulter- 
‘ous unions had been formed. In Re Vrint, Re Styler, Re Catmull, and Re 
Pugh the marriage was the second or third of one or both spouses. The 
age of the spouses at the time of marriage was accordingly far above the 
normal age of marriage. The only decision, in fact, where not at least one 
or, aS more usual, several such elements of deviation from normal and 
happy family life are disclosed is Re Brindle, of which only the very con- 
densed report in The Times is available. 

The small number of cases in which the Act—which by its very nature 
and the vagueness of the jurisdiction it creates seems to invite litigation— 
has been invoked% in the period of more than four years during which it 
has been in operation is material when considering whether the Act has 
revealed any signs of disintegration of family life. If complaints of the 
exercise of the power of testation can be interpreted as indications of 
decline in the sense of obligation and responsibility towards the family, 
then the small number of such complaints and the even smaller number of 
cases in which these complaints were found to be justified are indeed 
significant. It appears to be still more significant that these complaints 
are confined to circumstances which are clearly distinguished from those 
of normal and happy family life. When considering the decisions under 
the Inheritance Act from this point of view it is also important to bear in 
mind that the majority of the testamentary dispositions complained of 
did not divert the estate entirely from the family. This only happened in 
Re Vrint. In Re Silvester the testatrix left small annuities to her sister and 
to her brother-in-law in addition to the small annuity given to her husband, 
but the residue of her considerable estate was left for charitable purposes. 
In Re Joslin the beneficiaries under the contested will were the illegitimate 
children of the testator and the mother of these children. The provisions 
of the will in Re White were probably of similar character, although this 
does not appear clearly from the reported facts. As in all the other cases, 
the contested dispositions were in favour of members of the testator’s 
family, of whom in Re Lidington all and in Re Catmull some fell even 
within the narrow definition of dependants under the Act, there is even 
less evidence of irresponsible and capricious exercise of the power of 
testation. These dispositions rather seem to bear the marks of the com- 
plexity of the social situation and of the moral dilemma with which the 
testator was confronted. 

Although the decisions reported under the Inheritance Act do not, 
therefore, show any decline of family obligations, they do convey a hint 
of uncertainty of direction, which may be attributed to the influence of 
changes of character and function to which the family, no less than other 
social institutions, is subjected. This sense of uncertainty of direction 
was perhaps best expressed in the course of the House of Commons debate 
on the second reading of the Bill by quoting Chesterton’s remark, “that 

53 (1941), 1 All E.R. 236. ` 

54 (1941), I All E.R. 302. f 

5 To estimate the proportion of reported cases to the total number of applica- 
tions brought under the Act, it must be remembered that under 0.54 F, R.S.C., 
applications under the Act, which are to begin by Originating Summons, may 
be adjourned into Chambers if it appears desirable that they should not be heard 
in open Court. To the list of reported cases should be added a reference to an 
application by a daughter reported briefly in the Evening Standard of 17th 
December, 1942. The applicant was married and divorced, but incapacitated as 


the result of an accident. She recovered under the will of her father an annuity 
of £300, which Farwell, J., increased to £500. 
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we do not know what is wrong, because we do not know what is right.” 
It is perhaps possible to attribute to this sense of uncertainty some share 
in the decision to omit from the Act a list enumerating those violations ` 
of the sense of family obligation which would justify disinherison®* but 
to allow instead to the Court a discretion, exceeding the limits of the 
ordinary law of evidence,5? to consider the testator’s reasons for making 
the dispositions contained in his will. Re Joslin, one of the most remark- 
able decisions given under the Act, provides a striking instance of such 
moral dilemma. The parties in this case were married in 1915. The only 
child of the marriage died soon. In 1934, the husband went to live with 
another woman who had two children with him. In 1937, a separation 
agreement was entered into under which the wife became entitled to 
maintenance of {1 per week. The husband’s will left the whole of his 
estate of the value of £370 to the woman with whom he had been living 
for life and then to the two children. The woman was destitute and in 
receipt of public assistance. The wife had a small income of her own. 
The refusal of Farwell, J., to order any variation of the will in these circum- 
stances shows the direction of the change which the legal policy towards 
the family is undergoing towards recognition of the moral claims of a 
home as against those of a family relationship deprived of all but its 


formal meaning.® 
J. UNGER. 


5 For the position under earlier Continental legislation, see Kahn-Freund in. 
I Mop. L. Rev. 305. 

57 The doubts arising under this provision to which attention was drawn in 
3 Mop. L. Rev. 53, were resolved in Re Vrinit. See the comments in L.Q.R. 
(April, 1941) on p. 442. On the interpretation of this provision see also Re Pugh, 
supra. 
Pie Although the provisions of the will contested in Re White (supra) were 
probably of similar nature, the issue raised was of different character. The 
testatrix, shortly after her marriage, separated from her husband. The daughter 
of the marriage was left to the care of a stranger, who received 15 shillings per 
week towards the child’s maintenance. After five years these payments stopped. 
Later on the testatrix invited the daughter to live with her when she herself was 
living with a man. The daughter refused. The daughter suffered from serious,, 
but not total, disability. The will disposed of the estate, the value of which was 
riot stated, to a stranger for life and then to a sister of the testatrix. Farwell, J., 
refused to order any maintenance for the daughter on the ground that the mother 
was not domiciled in England (this part of the decision is considered in 5 Mop. L. . 
Rev. 66), and on the ground that the mother’s dispositions did not disappoint 
any expectations based on her previous conduct. The decision seems harsh, as 
no blame seems attributable to the daughter or foster-mother for the absence of 
normal relations between mother and daughter. 

59 Cf. Andrews v. Andrews( 1940), P. 184, and comment thereon in 4 Mop. L. 
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The Finance Act, 1943 


This Act is mainly confined to rounding off administrative difficulties 
and inequities experienced in the working of the Income and Excess 
Profits Tax provisions of earlier Finance Acts; there were, as usual, 
increases in indirect taxation. The conditions for obtaining Income 
Tax allowances for housekeepers and dependent relatives were made 
easier, while Section 20 of the Act removed doubts that had been expressed 
” by the Court in Lord Herbert v. Inland Revenue (1943), 1 All E.R. 336. 
Section 20 of the 1922 Finance Act, Section 21 of the 1936 Act, and Part 
IV of the 1938 Act form a code wherewith to avoid the effect of legal 
evasion of tax by means of settlements and dispositions. In Herbert's 
case—actually decided on another point—the view was expressed that this 
code did not apply to settlements where there was more than one settlor; 
Section 20 of this year’s Act together with the Sixth Schedule establish 
that the earlier legislation referred to above has always applied to cases 
of joint settlors and enact, in brief, that each settlor is to be dealt with as 
though he were the only settlor and only as regards property or income 
_ originating from him. 

The Excess Profits Tax provisions give further relief to concerns with 
wasting assets, but their main interest lies in Section 23 aimed mainly at 
the “whisky ramp” of which so much was made in the lay Press; briefly 
this was effected by control of a company being obtained and its stock sold 
at pre-war prices to a speculator who resold at full war-time values, often 
paying large sums as commission, in such a way that none of the persons 
concerned in, or benefiting from, the transactions became liable to the 
tax. The Section, in short, gives power to the Inland Revenue to charge 
the full Excess Profits Tax that would have been due if the trading stock 
had been sold by the company in the first instance for the full market 
value; further power is given to charge, jointly and severally, all the 
persons who have financially benefited from the scheme. Professional 
men, i.e. barristers, solicitors or accountants, who have assisted in such 
schemes are specifically exempted from the provisions of the section if 
they have only charged the customary (sic) rate in the profession for the 
services rendered by them; strong objection was rightly raised in Parlia- 
ment to the relief thus given to the very persons without whose help 
_ these ‘‘evasion”’ schemes could not be effected. 

The remaining provisions of the Act are not of general interest, though 
it is worth noting that penalties are imposed for false returns for Excess 
Profits Tax, and that the penalties in regard to offences in relation to 
Customs and Excise and the Purchase Tax are increased, including the 
right to impose both a monetary penalty and imprisonment. 


A. FARNSWORTH. 
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~ NOTES OF CASES 


Divorce Law Reform by Judicial Legislation 


The House of Lords has added another important piece of judicial 
legislation to the series of decisions by which, in recent years, it successfully 
attempted to fill gaps in the law and to remove the evil effect of antiquated 
doctrines which are no longer compatible with modern developments. 

The case of Blunt v. Blunt, (1943) 2 All E.R. 76, is remarkable from three ` 
lifferent points of view: it will deserve more than a passing reference in 
future discussions of the principle of precedent, it makes a contribution 
to the doctrine of judicial discretion, and, above all, it introduces what 
may turn out to be a reform in certain aspects of divorce law. 

(1) In his essay on “Determining the Ratio Decidendi of a Case” 
(Chapter I of Essays in Jurisprudence and the Common Law), Professor 
Goodhart points out that the “principle of a case” is not to be found in 
the reasons given in the opinion or in the rule of law set forth in the - 
opinion, but in the selection of relevant facts by the judge in conjunction © 
with the decision itself. Hence, if in an appeal court all the judges arrive 
at the same conclusion, but each regards different facts as relevant, thé 
value of the decision as a precedent is cut down to the lowest common 
denominator of all the judgments. In other words; The case will only 
serve as a precedent in a situation in which all the facts are present which 
any one of the judges in the previous case regarded as material. If this 
doctrine is sound—and it is difficult to see how its validity can be refuted— 
the habit of publishing a number of concurring opinions works, or is capable 
of working, as a serious limitation on the value of appeal decisions as 
precedents. Students of the Law of Torts need hardly be reminded of 
Sorrell v. Smith, (1925) A.C. 700, students of Private International Law 
will not easily forget their intellectual struggles with Republica de Guate- 
mala v. Nuñez, (1927) 1 K.B. 669. In recent years the House of Lords 
has more and more frequently resorted to the practice of publishing only 
one opinion with which the other learned Lords ‘‘concurred”’ or “agreed,” 
while in the Court of Appeal the publication of a “judgment of the Court” 
has become increasingly common. In the case under review the House 
intimated, at the conclusion of the oral arguments, its unanimous view 
that the appeal should be allowed, and reserved to a later day the statement 
of its reasons. The reasons were stated in one speech by the Lord Chan- . 
cellor, who said that he had had “the great advantage of the co-operation 
of the other members of the House in preparing this opinion,” and that 
he understood that they concurred in it. 

This, then, is the nearest approach to the “judgment of the Court” 
in the Court of Appeal, and to the practice of the Privy Council, of which 
the House, according to its constitution, is capable. It is a concession to 
. the certainty of the law at the expense of an increasing amount of 
“anonymity” in the process of judicial law-making. If the idea of the 
judge-legislator, the principle of stave decisi, is to be maintained in the 
growing complexities of our legal world, it is difficult to see how the 
publication of concurrent opinions by various judges can be continued. 
The decision under review serves as an indication of what is, in all 

probability, the trend of the future. 
' The facts of the case can be stated very briefly. Both spouses were 
guilty of adultery. The husband petitioned for divorce, the wife cross-. 
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petitioned. Hodson, J., dismissed the cross-petition, exercised his discretion 


.in favour of the husband, and granted him a decree nisi. On the wife’s 


appeal the Court of Appeal found that Hodson, J., had wrongly exercised 
his discretion, dismissed the husband’s petition, and rescinded the decree 
nisi, but affirmed the dismissal of the wife's cross-petition. On the hus- 
band’s further appeal the House of Lords held that the Court of Appeal 
had wrongly interfered with the judge’s discretion, and restored the decree 


“nisi, while refusing to act on the cross-petition. 


The “principle” of the case—within the meaning of Professor Good- 


hart's analysis—is purely and simply the selection of the facts which 


justify an interference by the Court of Appeal with the exercise of a 
judge's discretion in a certain type of divorce case. But the importance 
of the decision far transcends its value as a precedent in the technical 
sense. Its real significance lies emphatically not in what the House did, 
but in what it said. It claims the attention of the legal profession precisely 
for what Professor Goodhart rightly considers to be outside the province 


`- of the judge as a law-maker, “the rule of law set forth in the Opinion,”’ 


or, to be more exact, the policy enunciated and recommended in it. It is 
one of those cases, increasing in number, which make one wonder whether 
the time has not arrived for the formulation of a theory of judicial policy- 
making alongside the ‘doctrine of precedent which it would not supersede 
but supplement. The Hodse refused to dissolve the marriage on both 
petitions, but the value of its decision lies in the “dicta’’ on the dissolution 


-of a marriage on the basis that both spouses are at fault. The “mere” 


` obiter dictum far outweighs the ratto decidendi. In the light of a case of 


this kind Professor Oliphant’s “Return to Stare Decisis,” and the American 


“realistic” approach to judicial decisions look curiously unrealistic.. 
Clearly, the policy-making significance of the dictum is largely bound up 
with the suppression of “concurrent opinions.’’ 

(2) The ratio decidendi is not without considerable interest. Only three 


times since the Matrimonial Causes Act, 18 57, had a higher Court been 


i 


faced with an appeal against the exercise of the judicial discretion to refuse 
or to grant the dissolution of a marriage upon the petition of a spouse 
who was himself guilty of a matrimonial offence. In each of these cases 
the appeal was dismissed by the Court of Appeal and in none of them was 
there a further appeal. The House of Lords thus got a first opportunity 
of deciding in what circumstances an interference by a higher Court with 


- a discretionary decision of this kind was permissible. An appeal can only 


succeed, “if it Can be shown that the Court acted under a misapprehension 
of fact in that it either gave weight to irrelevant or unproved matter or 
omitted to take into account matters that are relevant.” These words 
have a familiar ring. Similar principles have been laid down before in 
other cases where the province of “discretion” was to be defined, and of 
which Evans v. Bartlam, (1937) 2 All E.R. 346, is as good an example as 
any. The interesting novel point in the instant case is the distinction 
drawn between cases like Osenton & Co. v. Johnston, (1942) A.C. 130, 
where the material for forming a conclusion is entirely documentary and 
“thus equally available to the appellate court,” and a case like the present, 
where “the proper exercise of the discretion .. . largely depends on the 
observation of witnesses.” The case for “‘non-intervention”’ is far stronger 
in a situation of the latter type. 


- . (3) The House refused to interfere with the discretion of the judge. 


Yet it laid down a number of rules of guidance for the exercise of the 


- 


? 
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discretion in future cases. It formulated a policy, and, in doing so, 
pronounced two principles the importance of which it is difficult to 
exaggerate. l 
(a) It had been said in the past that four considerations should be 
present to the mind of a judge who is requested to exercise his discretion 


in divorce cases: (i) the position and interest of any children of the - 


marriage; (ii) the interest of the party with whom the petitioner was 
guilty of misconduct, particularly the prospect of their future marriage ; 
(iii) the prospect of reconciliation between the spouses; (iv) the interest ‘ 
of the petitioner, especially with reference to re-marriage. To these four 
points the House now added a fifth, “which must indeed be regarded as of 
primary importance, viz. the interest of the community at large, to be 
judged by maintaining a true balance between respect for the binding 
sanctity of marriage and the social considerations which make it con- 
trary to public policy to insist on the maintenance of a union which has 
utterly broken down.’ (Italics ours.) The Lord Chancellor went on to say 
that “in recent years this last consideration has operated to induce the 
court to exercise a favourable discretion in many cases where in earlier 
time a decree would certainly have been refused.”’ 

That matrimonial law is dominated by a paramount public interest, — 
is a principle of great antiquity. However, in the past, that public policy 
was only capable of operating tn favorem matrimonii. The law of contracts 
and the law of property abound with decisions which invalidated an 
agreement or a settlement on the ground that it either interfered with the 
freedom of marriage or tended to loosen the vinculum matrimonti. That 
public policy in relation to matrimonial matters is flexible was clearly 
demonstrated by Lord Atkin and Lord Wright in Fender v. Mildmay, (1937) 
3 All E.R. 402. Public opinion has long since recognised that there may be 
a public interest in the non-existence or in the discontinuance of a marriage 
as well. Andrews v. Andrews, (1940) P. 184 (see Note in 4 M.L.R. 307 
by Mr. Unger), shows how the law is beginning to adapt itself to this 
opinion, and the case under review is a further important step in this 
direction. In their own way the Courts are continuing the work which 
Parliament had begun when it enacted the Matrimonial Causes Act, 1937. 
Indeed, the Courts have perhaps been more enlightened than the legisla- 
ture, for the negative decision to leave intact the institution of the King’s 
Proctor was evidence of a one-sided view of the ‘‘public interest’’- in 
matrimonial matters of which the House of Lords, after the present decision, 
can certainly not be accused. 

(b) When discussing the Matrimonial Causes Act, 1937, in this Review 
in December, 1937 (4 M.L.R. 231), the present writer pointed out that 
every system of divorce law was faced with two problems: that of the’ 
“general clause,” and that of the choice between the doctrine of fault and 
the doctrine of misfortune. English law knows no “general clause” in 
divorce law. Wide though the discretion of the judge may be in judging 
the merits of the petitioner’s case, he cannot pronounce a decree unless 
the facts can be pinned down to some specific type of conduct on the part 
of the respondent unless it is a case of insanity. On the other hand, the 
“fault” doctrine still governs the law. The conduct must be an “offence,” 
the marriage must have been ruined through the fault of the respondent, 
otherwise there can be no divorce. The case under review does not, and 
cannot, of course, touch these foundations of English divorce law. Yet, it 
goes some way towards mitigating some of the consequences of these 
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doctrines. The Lord Chancellor enumerated the four alternatives which 
are open to a divorce judge where there are petition and cross-petition 
” based on adultery: the Court can exercise its discretion in favour of the 
husband, in favour of the wife, in favour of neither, or ix favour of both. 
The practice to pronounce a decree in favour of both parties has so far 
“been almost unknown in connection with cross charges of adultery.” 
The House of Lords, however, draws the attention of the legal profession 
to the possibility “that cases may not infrequently arise in which each 
party, while proving the case for his or her petition, has been guilty of 
such conduct as by the terms of the statute entitles the court to dismiss 
the petition, where injustice may be done if discretion is exercised in favour 
of one of the parties only.” Both sides are “in mercy” in a case like this. 
And there is no reason why the judge should not exercise his discretion in 
favour of both parties, and pronounce a decree without drawing a distinc- 
tion between the parties. In doing so, the judge still acts on the “fault” 
doctrine, but it is a modified and purified doctrine. It is inspired by the 
idea that, possibly, "the blame for the breakdown of the marriage must 
be equally shared,’’ and that nevertheless the judge may decide “that it 
is his duty . . . to bring the marriage to an end.” The prejudice that 
the failure of a marriage must always be attributable to one spouse’s 
fault has thus been partly thrown overboard. At the same time the wide 
powers of weighing the circumstances and the merits of the case of either 
side give the judge a position, at least where there are mutual allegations 
of adultery, which is beginning to resemble that obtaining under a regime 
of a general clause. 

In his note in 1937, the present writer pointed out that the Matri- 
monial Causes Act, 1937, failed to introduce into English law the judicial 
power to apportion the blame for the failure of a marriage between the 
spouses and to dissolve the marriage on the ground that both parties are 
at fault. It appears now that this was not entirely correct. Where there 
are mutual allegations of adultery and where both husband and wife desire 
a dissolution, such a power exists, and has apparently existed ever since 
the Act of 1857. This power has lain dormant so far, and the House of 
Lords has called it to light. In doing so it did not act as a court, but asa 
group of legal experts of high standing and authority. But a similar 
dictum in a book, or an article, would have attracted little attention. 
Auctoritas non veritas facit legem. 

The “observations” of: the House on the dissolution of a marriage for 
mutual fault have no legal force, they are neither statute nor judge-made 
law. They “bind” nobody, they are not instructions. Yet, who can doubt 
that this is precisely the way in which “law” is made in this country? 


: O. KAHN-FREUND. 


‘Limitation of Actions—Suspension of Time— Same Hand to 
Pay and to Receive ” 


The decision of the Court of Appeal in Trustee in Bankruptcy of 
Bowving-Hanbury v. Bowring-Hanbury, [1943] 1 All E.R. 48, purports to 
be an application of the general rule that “if there are competent parties 
when the cause of action accrues, so that the Statute [of Limitation] 
begins to run, it then continues running notwithstanding any subsequent 
impediment to bringing an action. The statute once started suffers no 


~- 
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check” (Lightwood, Time Limit on Actions (1909), 207). Before coming 
to the facts of the case, a word may be said as to this rule. In some cases 
it rs capable of working hardship. For instance, in Rhodes v. Smethurst 
(1838), 4 M. & W. 42, a debt was contracted in 1829 by a person who | 
died in 1830. Protracted litigation ensued over his will, and his executor 
was not appointed till 1835, by which time the period of six years from 
the date of the cause of action had already elapsed. It was held that the . 
debt was statute-barred. Thus the creditor, through his indulgence to the ` 
debtor for one year, without any fault of his own lost the debt. The reasons 
advanced for this rule in Rhodes v. Smethurst were: (1) that the statute 
did not provide for such cases; (2) that there was no precedent for allowing 
a suspension of time; and (3) that an opposite rule would occasion great 
inconvenience—‘for it would be very difficult, in almost every case, to 
ascertain whether the statute had or had not run, and we should be obliged 
to take a great many documents and statements, a great many beginnings 
and endings, and should have to add up those precise periods of time, 
out of which the six years would have to be made out” (Alderson, B.). 
The third reason appears to be little more than a judicial objection to 
being asked to do simple addition; and it is a great exaggeration to say 
that the inconvenience would arise “‘in almost every case.” The first two 
reasons were perhaps good enough for a judicial decision, but they will 
not explain how the Limitation Act of 1939 came to leave the rule alone. 
The explanation for this must be sought in the Report of the Law Revision 
Committee (Cmd. 5334 of 1936, pp. 20-1), from which it appears that the 
Committee considered the rule and positively approved it.. The Committee 
recognised that the rule might impose hardship upon plaintiffs in certain- 
cases, but asserted that a contrary rule “would in some instances impose 
grave hardship on defendants.” No illustration was suggested of -this 
grave hardship. : 

The decision in the Bowring-Hanbury case can, however, be justified 
without reference to the above rule. The facts, partially stated, were that 
a creditor became executor to his debtor; and it was held that time 
continued to run notwithstanding that the hand to pay and the hand to 
receive were the same. The justification for this (though it is a justification 
that is not clearly stated in judgments) lies in the executor’s right af 
retainer. Assuming that the courts are prepared to suspend the operation 
of the Statutes (now the Statute) of Limitation (which normally they are 
not), they would be justified in doing so only for so long as the creditor 
is unable to obtain a judgment or satisfaction. Now it is true that a 
creditor-executor cannot obtain a judgment, for he cannot bring an action 
against himself, but he can normally! obtain satisfaction by virtue of his 
right of retainer. It was precisely because he could not bring an action ` 
against himself that the creditor-executor’s right of retainer was developed ; 
and if he does not exercise this right there is no reason why time should 
not run against him. 

Even though the claim is being advanced by the trustee in.bankruptcy 
of the creditor-executor, as happened in the instant case, there is no 


1 The exceptions appear to be unimportant in the present context. The only 
one worth noting is that there is apparently no right of retainer if damages are 
_wholly at large, as frequently in tort: see Loane v. Casey (1775), 2 Wm. BI. 965; 
Re Compton, Norton v. Compton (1885), 30 Ch.D.-15. If this be the law it is dificult 
to see what remedy the personal representative has in such cases; and if he has, 
no remedy no problem as to the Statute of Limitation arises. 
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reason why the principle should be changed. If a bankrupt has allowed a 
debt owed to him to become statute-barred, his trustee in bankruptcy 
cannot profit by that debt, and it makes no difference whether the debt 
became statute-barred because the bankrupt omitted to obtain a judgment 
or because (being an executor) he omitted to exercise a right of retainer.? 
The only peculiarity in the case of retainer is that a non-bankrupt executor 
can retain a statute-barred debt, whereas, according to the decision of 
Channell, J., in Wilson v. Wilson, [1911] 1 K.B. 327, a bankrupt executor 
„cannot retain any debt at all because the hand to pay and the hand to 
receive are not the same. It thus makes all the difference whether a 
bankrupt executor exercised his right of retainer in respect of the statute- 
barred debt before his bankruptcy or not. It may be noted that although 
the decision in Wilson v. Wilson was in no way before the court in the 
-Bowring-Hanbury case, the court left open the possibility of considering 
it should the point be raised in the future. 

All the above applies equally to an administrator, who has the same 
right of retainer as an executor. 

The position is quite different where it is the debtor who becomes 
executor or administrator to his creditor. Here there is no incentive for 
him to pay his debt, and there would be every incentive for him to allow 

_ it to become statute-barred if that were a legal possibility. To meet this, 
. it was held by Lord Chelmsford in Seagram v. Knight (1867), 2 Ch. App. 628, 
that where a debtor becomes’ administrator to his creditor the operation 
of the statute is suspended. Where the debtor becomes executor to his 
_ creditor a somewhat similar result is reached but by a different route. In 
such a case equity treats the debt as having been paid at the moment of 
the creditor’s death, so that the executor is charged with the debt as 
assets (Ingle v. Richards (No. 2) (1860), 28 Beav. 366). Incidentally, this 
seems to be much the more convenient rule, and it might with advantage 
be extended to the case of the debtor-administrator. 

In the Bowring-Hanbury case Lord Clauson, delivering the judgment 
of the court, said of Lord Chelmsford's decision: “Whether his Lordshtp’s 
view on this point would be held to be correct in a court not bound by his 
decision, it would not be pertinent for us, sitting in a court bound by 
his decision, to consider.’’ If this formula implies any doubt as to Seagram 
v. Knight it is submitted that the doubt is unfounded. Apparently the 
- objection, if any, to Seagram v. Knight is that it is opposed to the rule 
that the operation of the Statute of Limitation cannot be suspended. If 
it is opposed to this rule, does not the rule itself need reconsideration ? 


G. L. W. 


Statutory Duties and Contributory Negligence of Pedestrians— 
Interpretation of Statutory Regulations 


To discuss in detail the facts and judgments of the Court of Appeal 
in Sparks v. Edward Ash, Ltd.-(1943), 1 A.E.R. 1, would be acting against 
the spirit of the observations of Goddard, L.J., and, in particular, of 


2 Peculiarly enough, even though the debt has become statute-barred, the 
creditor-executor who becomes bankrupt may if he chooses pay it to his trustee 
in bankruptcy (per Channell, J., in Wilson v. Wilson, [1911] 1 K.B. at 331), 
just as he may pay any other statute-barred debt {Stahlschmidt v. Lett (1853), 
1 Sm. & Giff. 415). Apparently therefore the litigation in the Bowring-Hanbury 
case sprang from the refusal of the bankrupt to exercise this power. 
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MacKinnon, L.J. Both learned Lord Justices protested against the use of 
judginents concerned with questions of fact as rulings on points of law, 
and, by implication, against the reporting of such judgments. It is cer- 
tainly true that, if the precedent system is to maintain itself even within 
the restricted and shrinking sphere left to it by the steady growth of 
statute law, it will have to be severely rationalised. The growing practice 
—noted elsewhere in this number—of one judgment only being delivered 
on behalf of the whole Court, is one step in this direction. Much more 
remains to be done in the way of confining law reporting to cases which 
lay down principles of law, and of limiting the reporting of such cases 
to the essentials. 

In the words of MacKinnon, L.J., the present decision of the Court of 
Appeal “lays down one rule of law, and one only, namely, that, when a 
plaintiff claims damages for injury caused to him by the defendant’s 
breach of a statutory regulation, the defence of contributory negligence, 
that is, that the effective cause of the plaintiff's injury was his own negli- 
gence, is available to the defendant.” The decision thus applies to the 
thorny problem of pedestrians versus motorists on pedestrian crossings 
the principle, approved by the House of Lords in Caswell v. Powell Duffryn 
Co. (1940), A.C. 152, that the defence of contributory negligence is available 
in all actions for a breach of a statutory duty. This conclusion would seem 
obvious, but for the view of the trial judge in the present case that the 
decision of the Court of Appeal in Bailey v. Geddes (1938), 1 K.B. 156 
(cf. the Note in 2 M.L.R. 239), bound him to decide otherwise. All the 
judgments in the Court of Appeal agreed that this was not the rule laid 
down in Bailey v. Geddes, despite certain obtier dicta that might suggest 
the contrary, and in any case the decision of the House of Lords in Caswell’s 
case now makes it clear that the defence is available in all cases of breach 
of statutory duty. The Court rightly rejected any attempt to differentiate _ 
between one class of statutory duty and another for this purpose. Conse- 
quently the majority of the Court decided that the case should be sent 
back for a new trial to hear evidence on the question of contributory 
negligence. Scott, L.J., while agreeing on the point of law, saw no need : 
for a new trial, as the facts, in his opinion, were sufficient to exclude 
contributory negligence on the part of the pedestrian. This view the learned 
Lord Justice based, in a judgment full of juristic and sociclogical interest, 
on the object and policy of the relevant Traffic Regulations. Lord Justice 
Scott has always been a vigorous opponent of a purely technical and 
logistic interpretation of statutes, and an exponent of statutory inter- 
pretation in accordance with the social objects of the statute. (Cf., among 
others, his observations in The Eurymedon (1937), p. 167, and Re Capon 
(1940), Ch. 442; cf. 4 M.L.R. 61.) 

His judgment in the present case is another illustration of this welcome 
and timely return to the principles of Heydon’s case. It is essentially based 
on two considerations: first, that the Pedestrian Crossing Places (Traffic) 
Regulations, 1935, were dominated by the need to give the pedestrian some 
protection against the terrible toll of pedestrian life and limb, and that 
therefore ‘‘the pedestrian who rightly shuns the risks of the open street 
between crossings and seeks the protection of his sheltered area, must 
surely be absolved in some degree from the insistent duty of care which 
he owes to motor traffic elsewhere”; second, that the Regulations were 
framed in the light of the Common Law doctrine, universally acknowledged 
to be harsh, crue? and unjust, that even the slightest degree of contributory 
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negligence on the part of the plaintiff precludes him from recovering 
anything. ‘‘It would, therefore, not be an unreasonable exercise of 
discretion by the Minister of Transport if he gave his pedestrian plaintiffs 
some help on the issue of contributory negligence.” “These considerations 
are relevant in interpreting any doubtful language in the regulations for 
the purpose of ascertaining their bearing on the duty of the pedestrian.” 

Many contributions in this Review have combated the fallacy of a 
rigid and artificial isolation of legal technique from the social realities of 
which the law forms a part. Such isolation results often enough not in the 
exclusion of non-technical arguments, but in their relegation from the light 
of open discussion to the darkness of subconscious or semi-conscious 
inclinations and prejudices. It is certainly to be welcomed that a distin- 


' guished judge, with wide legal as well as political experience, should lend 
. the weight of his authority to an approach in which the technical legal 


argument is supplemented by a teleological interpretation. This is, 
essentially, nothing but a return to the principles of Heydon’s case which 
judges in subsequent centuries have largely abandoned, in substance 
though not in name. 

W. FRIEDMANN. 


The Manchester Regiment—Chain of Causation—Alternative 
Danger 


The Ovopesa (1943), 1 A.E.R. 211, gives a good and straightforward 
illustration of the doctrine of alternative danger, well known to students 


_ of the Law of Tort. A collision occurred, in a mid-Atlantic gale, between 


the Oropesa and the Manchester Regiment which was so seriously damaged 
that the captain ordered the majority of the crew to take to the lifeboats, 
while he himself, with fourteen of the remaining members of the crew, 
decided to go on board the Oropesa, to arrange for salvage and any other 
help that might be possible. The lifeboat in which they went capsized, 
and some of its crew were drowned. The personal representatives and 
dependants of one of the seamen who had perished sued the owners of the 
Ovopesa for damages because of negligent navigation and breach of duty. 
The owners contended that the chain of causation had been broken by 
the captain of the Manchester Regiment ordering the men to take to the 
lifeboats. Lord Wright, in a judgment with which the other members of 
the Court of Appeal agreed, had no difficulty in finding that this defence 
failed. “. . . I think that the vessel itself was in the grip of the casualty, 
or that the hand of the casualty lay heavily upon her; and that the conduct 
of Capt. Raper (the captain of the damaged ship) and Lord (the deceased) 
was directly caused by and directly flowed from it.” 

The decision is thus in the line of the leading decisions of the House of 
Lords in S.S. Singleton Abbey v. S.S. Paludina (1927), A.C. 16, and the 
Metagana (1927), 29 Lloyd L.R. 253. From these decisions, coupled with the 
earlier case of the City of Lincoln (1889), 15 P.D. 15, and the later case of 
Summers v. Salford Corpn. (1943), 1 A.E.R. 68, Lord Wright derived the 
principle that, “if the plaintiffs do whatever they do reasonably, though 
unsuccessfully, then their mistaken judgment may be a natural consequence 
for which the offending ship can be responsible.” 

Perhaps authors of textbooks on the Law of Tort mig htbe induced 
to reduce the length of the chapter on causation by Lord Wright's view 
that the many, ‘somewhat august phrases” which are current in the 
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treatment of causation problems, “only mean that there was not sucha `. 

direct relationship between the act of negligence and the injury that the 
one could be treated as flowing directly from the other.” All the numerous 
formulas and metaphors, whether in Latin or in English, do not alter 
the fact that whether causation is interrupted is essentially a matter of 
fact and common sense. Lord Wright added, however, yet another term 
when he formulated the general principle as follows: “It must always 
be shown that there is something which I will call ultroneous, something 
unwatrantable, a new cause coming in disturbing the sequence of events, 
something that can be described as either unreasonable or extraneous 
or extrinsic.”’ 


W. FRIEDMANN. 
Conveyancers’ Cases 


Here are some cases of interest for the conveyancer. A learned reviewer - 
in the Law Journal (93 L.J. 183) aptly observed ‘‘what a vast field is 
included in the word ‘conveyancing’,’’ and every conveyancer is made 
aware of the solid fact that reports bearing upon his sphere of the law may 
be often found in the most unlikely quarters. Of course, “stamps” are 
within his normal range of vision, although many cases on stamps are 
outside the horizon of conveyancing. G.H.R. Co. v. Commissioners of 
Inland Revenue, [1943] 1 All E.R. 424, is actually a conveyancer’s case, 
but its interest lies beyond its stamping decision. Shortly, the case con- . 
firmed the generally adopted view that an assent giving effect to a sale 
is chargeable with ad valorem duty as a conveyance on sale. The case by . 
its reference back to Kemp v. Commissioners of Inland Revenue, [1905] 
1 K.B. 581, shows the change in the visualisation of the nature and 
operative effect of assents since the New Property Legislation of 1925 has 
come into action. In that case, quoting Macnaghten, J., in the present 
case at p. 425, Phillimore, J., held “that the assent by an executor to a 
devise of real estate under the Land Transfer Act, 1897, s. 3, is merely 
evidence that he has no longer any claim upon the property and that it 
does not operate to vest it in a devisee.”’ In his opinion the property 
became vested in the devisee by the will of the testatrix. In the present 
case, however, the freehold properties to which the assent relates became 
vested in the appellant by the assent, and not by the will, and therefore, 
the reason given by Phillimore, J., for his decision in Kemp’s Case (supra) 
is inapplicable. The case should be pondered over carefully, as it contains 
reasoning which illuminates the wording of both s. 54 of the Stamp Act, 
1891, and s. 36 (11) of the A.E.A., 1925. The change from the standpoint . 
of Kemp’s Case (supra) was clearly shown in the first post-1925 edition 
of “‘ Wolstenholme,” where the learned editors of Wolstenholme and Cherry, 
Conveyancing Statutes. (eleventh edition), observe in their note to the 
A.E.A., 1925, s. 36 (2) (at p. 533): “This sub-s. makes the assent into the 
act in law by which the estate or interest is vested in the person named. 
Before 1926 the operation of an assent (which then would only be made 
by an executor) was to make the dispositions of the will operative. The 
vesting in the beneficiary took effect not by the mere force of the assent 
of the executor, but by virtue of the disposition in the will which became 
operative because of the assent: Attenborough v. Solomon, [1913] A:C. 
76, 82.” The old position is clearly put in Robbins and Maw, Devolution 
of Real Estate and Administration of Assets (third edition, 1901, p. 341),. 
where it is observed that “an assent merely perfects and does not create 
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the interest of the legatee or devisee.”” The essence of the New Property 
Legislation in this behalf is to be found in the contemplation of the assent 
as an instrument of Conveyance. As observed in Wolstenholme and 
Cherry (ibid.), “Under this sub-s., the assent becomes a new form of 
conveyance; it is excepted from the requirements of L.P.A., 1925, S. 52 
(conveyance to be by deed), by sub-s. (2) of that s.” The older aspect 
of assent is redolent of the analysis of “cause” in the Aristotelian philo- 
sophy. The post-1925 visualisation is the more matter of fact simile of a 
“curtain” which puts the will at the back of the stage and the personal 
representative in the forefront. One of the difficulties which the New 
Property Legislation presented to those trained under the earlier system 
has been to endeavour to think in terms of the later developments. It is 
hard for the older generation to visualise a tenant for life as possessed of 
the creative endowment of a fee simple instead of a mere power—and 
perhaps even harder to avoid peeping behind the curtain, instead of 
confiding in the instrumental capacities of the personal representative's 
assent. Thus a case like the present one is helpful far beyond its immediate 
scope; it provokes a wider range of thought. 

Hulme v. Brigham, [1943] 1 All E.R. 204, is an interesting case relating 
to fixtures, and from the standpoint of a conveyancer the main, if not the 
sole, interest in the case centred upon the point as to whether certain 
printing machines were fixtures. The machines stood by their own weight 
and were not fixed to the floor or to any part of the factory building, but 
the driving apparatus, parts of which were attached to the machines, was 
fixed to the freehold at certain points. Birkett, J., in an action in the 
King’s Bench Division for delivery of the machines by a plaintiff claim- 
ing to be the owner, on payment of their value and damages for their 
detention, held that the printing machines never lost their chattel nature 
and were not fixtures. The case illustrates the observations of Lord 
Macnaghten in Leigh v. Taylor, [1902] A.C. 157, at p. 162, when his 
Lordship said: “The question is still, as it always was, has the thing 
in controversy become parcel of the freehold? To determine the question 
you must have regard to all the circumstances of the particular case... . 
The mode of annexation is only one of the circumstances of the case, and 
not always the most important—and its relative importance is probably 
not what it was in ruder times.” In Northern Press and Engineering Co. 
v. Shepherd, 52 Sol.J. 715, Eve, J., said (at p. 715): “I should be introduc- 
ing a dangerous principle if I were to hold that because a machine is 
worked by fixed mechanism therefore the machine is a fixture... . With 
regard to the indirect attachment to the motive power .. . I should be 
giving too much importance to the connecting link if I were to hold that 
it altered the character of the machine.” Both these cases were cited by 
Birkett, J., in his judgment, and the learned Judge may be regarded as 
having primarily based his decision upon the judgment of Eve, J., above 
cited. The present case does not break any new ground, but amply confirms 
the foundation upon which several previous cases rest. 

In District Bank v. Luigi Grill, [1943] 1 All E.R. 136, Lord Clauson, 
sitting as a Judge of first instance, showed (at p. 138) that as the law stood 
under s. 24 of the Law of Property Amendment Act, 1859, there was no 
cause of action in a civil court unless the concealment of an incumbrance 
had been made with intent to defraud. It had been suggested that the 
difference in drafting between that section and s. 183 of the L.P.A., 1925, 
was such that on the true construction thereof a civil cause of action 
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was given even if there was no intent to defraud, and that to that extent 
the law had been altered by the later Act. Reference to the text of the 
judgment must be made to realise the processes of thought by which the 
learned Judge arrived at his decision, namely, that the law under the 
later Act is just as it was under the earlier Act, and that unless an intent 
to defraud is alleged, and, of course, pleaded, a civil action brought under 
the L.P.A., 1925, s. 183, must fail. 

Re Bennett, Midland Bank Executors and Trustee Co., Lid. v. Fletcher, 
{1943] 1 All E.R. 467, is neat logic and is a development of Re Owers 
Public Trustee v. Death, [1941] Ch. 389, [1941] 2 All E.R. 589. In the latter 
case, executors entering into possession. of the leasehold properties of the 
testator became personally liable on the covenants through privity of 
estate. Simonds, J., ordered a sum to be set aside by way of indemnity 
in respect of such liability, holding that the Trustee Act, 1925, s. 26, 
merely protected personal representatives in respect of such liability as 
they incurred in the normal exercise of that capacity, but afforded no . 
indemnity in respect of liability incurred through privity of estate by 
entry into possession. In Re Bennett (supra), Uthwatt, J., held that where 
executors have assented to a bequest of leaseholds they are not entitled 
to retain any fund for indemnity in respect of such leaseholds, but they 
are entitled to retain such a fund where no assent has been made. The 
two cases must be read together, as they are complementary, and thus 
afford a clear guide to the position of personal representatives as regards 
such indemnification. 

Re Thompson and Cottrell’s Contract, [1943] 1 All E.R., revives interest 
in one of the many valued judgments of Lindley, L.J., as he then was, 
namely, Re Finley, ex parte Clothworkers’ Co., 21 Q.B.D. 475, wherein 
the positions of the parties upon disclaimer of a lease are fully and lucidly 
scrutinised and expounded. The present case elaborates the illustrations. 
Uthwatt, J., held that an underlease of a portion of property comprised 
in a head lease is none the less aptly described as an underlease although 
the trustee in bankruptcy of the head lessee has disclaimed the head lease. 
The head lease was not entirely extinguished as failure to pay the rent 
thereunder would justify a distress. 

BERTRAM B. BENAS. 


Ascertainment of Fact in Relation to Forfeiture 


There is much that can be said about Clayton v. Ramsden, [1943] 
1 All. E.R. 16, but here and now it is proposed in the main to show what 
light an earlier authority can throw upon the question in issue. Clayton v. 
Ramsden is an unsatisfactory case, since it casts doubts upon the certainty 
of one phrase in a will while reversing the decision of the Court of Appeal 
upon the ground of the uncertainty of another phrase. A testator in his 
will inserted a condition subsequent whereby his daughter would forfeit 
her interest if she married “a person who is not of Jewish parentage and 
of the Jewish faith.” ‘‘ Jewish parentage” is not, it is believed, a frequently 
. employed term in provisions of wills of this kind, but " Jewish faith” is 
periodically recurrent, and their Lordships did not find it necessary to 
construe the latter phrase, since they declared the former phrase sufficiently 
uncertain to avoid the whole condition subsequent. The history of the 
case shows that before Bennett, J., sub. nom. Re Samuel, Jacobs v. Ramsden, - 
[1942] 1 Ch. 1, the provisions in question, as to both of them, were held 
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to be void for uncertainty. The learned Judge said at the close of his 
judgment (at pp. 10-11) that “it is much better in a matter of this kind 
for the matter to be considered and decided by a higher tribunal,’’ and in 
due course it went to the Court of Appeal, where it was held that having 
regard to the context the words “of Jewish parentage” meant that both 
parents of the daughter’s husband must have been of the Jewish religion 
at the date of his birth, and the words “of the Jewish faith” that the 
husband must be a Jew by religion. The judgment of Lord Greene, M.R., 
-stood as the judgment of the Court, and in an elaborate and closely reasoned 
review of the arguments and previous decisions of relevance, the Master 
of the Rolls appeared to follow the customary English contemplation of 
the word ‘‘ Jewish” as being essentially referable to a community professing 
a faith distinctively associated therewith (ibid., pp. 13-32). Jewish identity 
was capable of being established by evidence, and “Jewish parentage” 
was to read in the light of “Jewish faith.” When the case reached the 
House of Lords, sub. nom. Clayton v. Ramsden (supra), a different ideology 
emerged from some of the opinions, and ‘Jewish parentage” being 
contemplated racially and regarded in that respect indisputably as unascer- 
tainable, it was unnecessary to consider ‘‘ Jewish faith” as a ratio decidendt ; 
‘questions as to the identification of which faith, however, disclosed dif- 
- ferences among the learned Lords of Appeal in the course of their several 
opinions. It may. be respectfully submitted that the statutory aspect of 
“the matter, which entered into the arguments and judgment (1942, 1 Ch. I, 
at pp. 4, 5, and ro), in the Court of first instance and in the Court of Appeal 
‘(ibid., at pp. 12, 13, and 32), but as at present reported did not figure in 
the opinions of the Lords of Appeal, would appear to be decisive in respect 
of the meaning to be attached to the words “ Jew,” “ Jewess,” or “ Jewish” 
under the Law of England. 

In Keren Kayemeth Le Jisroel, Lid. v. Inland Revenue Commissioners, 
[1931] 2 K.B. 465, Slesser, L.J., observed (at p. 494) that “the word ‘ Jew’ 
in English law has almost always been confined to persons practising the 
Jewish religion; the disabilities of Jews have not attached to persons of 
Jewish race who have become baptized. Thus they are generally described 
in Acts of Parliament and in legal documents as persons practising the 
Jewish religion (see the Toleration Act, 1846), and Jewish religious endow- 
ments and trusts are now recognised and executed by the Courts and 
regarded as charitable purposes: In re Michel’s Trust, 28 Beav. 39. The 
Ballot Act of 1872 speaks of voters of Jewish persuasion. In In re Cohen 
_ (36 T.L.R. 16), Peterson, J., appears to have treated a bequest for the 
benefit of deserving Jewish girls on their marriage as being for the benefit 
of Jewish religion, and thus gave to the word ‘ Jewish’ its religious denota- 
tion.” It had been suggested, in the Court of Appeal, arguendo, that 
although there are many statutes making special provisions for Jews 
because of their religion, a defeasance clause requires the highest degree of 
certainty, which was met in anticipatory argument in the Court of first 
instance that ‘‘if an expression has a clear meaning when contained in a 
penal Statute, it cannot be uncertain when it occurs in a will,” and that 
“in England legislation specially providing for Jews does so because of 
their religion and of the difficulties which may be made for them by 
legislation suitable for Christians, such as that directed to the observance 
of Sunday” (1941, r Ch. r, at pp. 4, 5, 12, and 13), and Bennett, J., 
observed in relation thereto, “that, it may truly be said that there are in 
statutes imposing penalties references to persons of the Jewish religion who 
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are exempt in certain circumstances from those penalties, and in those 
. cases Parliament has cast on magistrates the duty of inquiring into the 
state of the religious belief of a person charged that they may find out 
whether he is or is not subject to penalties.” That, one would have 
thought, with respect, would appear to be sufficiently conclusive as te 
Jewish categorisation and the evidentiary process necessary to put the 
matter to proof. Clavion v. Ramsden is only definitive as regards “ Jewish 
parentage,” and that phrase is not common form in wills of the restrictive 
nature in question. Such restrictions in general have been frowned upon 
judicially, but they are the inevitable corollary of that freedom of testation 
so dear to the developed English legal system—instances of a freedom to 
restrict the freedom of others, legal and legitimate even if disfavoured. . 
Clauses looked at askance from the Bench and in conveyancing practice in 
general seem none the less to show persistence, and Cotman v. Brougham, 
[1918] A.C. 14, in the sphere of company draughtsmanship affords a ready 
to hand illustration. That such restrictive provisions are not limited to 
the wills of Jewish testators goes without saying, so that while the con- 
veyancer must now jettison “parentage” from his vocabulary, he is likely 
for many a day yet to be asked, borrowing the terminology of an old 
exponent of his craft, “to put the same thing in a slightly different way.” 


BERTRAM B. BENAS. 


Perpetuities 

Two cases relating to Perpetuities show that the subject in itself 
justifies its title. It perpetually recurs. The short point in relation thereto 
in Re Engels, National Provincial Bank, Lid. v. Maver, [1943] 1 AN E.R. 506, 
is as to whether a gift over after the termination of the present war is void 
as being an infringement of the Rule against Perpetuities. Uthwatt, J., 
held that since it could not be stated with certainty that the war would 
end within twenty-one years, the gift over in such a case would not 
necessarily vest within the period limited by the Rule, and consequently 
failed. The learned Judge observed (p. 508): “In all probability the war 
may well be over before that period, but as a practical certainty (and that 
is what the Rule implies) one cannot say that it will.’’ The present writer 
has reason to believe that many such limitations have been contemplated 
by testators and settlors, and therefore in drafting provisions of this 
nature Re Engels is a timely reminder (timely in more than one sense) that 
the essence of the Rule is “possibility” of infringement, and not merely 
probability. No previous case was cited, according to the report, either in 
argument or judgment. 

The late Lord Leverkulme’s dispositions have come before the Courts 
twice recently in respect of Perpetuities. So far they have been reported . 
in The Times newspaper for 29th May and 3rd June. In the first case, 
Re Leverhulme, Cooper v. Leverhulme, Morton, J., held that a gift of part 
of the residue, the distribution of which was postponed until the death 
of the last survivor of the descendants of Queen Victoria who were living 
on 7th May, 1925, the date of the testator’s death, was not void for 
uncertainty. His Lordship observed that there was no real distinction 
between the present case and Re Villar, Public Trustee v. Villar, [1929] 
Ch. 243, where the Court of Appeal held that a trust created in similar 
language was not void for uncertainty. It might be added here that in the 
new edition of Gray on Perpetuities, Section 219, Note 6 it is stated that 
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“the suggestion has been made that the real objection to the limitation 
in this case [i.e. Re Villar, supra] was not remoteness but uncertainty,” and 
proceeds: ‘‘It is perhaps not important whether the requirement that it 
shall be reasonably practicable to ascertain the expiration of the period 
is treated as a part of the Rule against Perpetuities or as independent 
requirement.’’ The Judges in Thellusson v. Woodford, [4 Ves. 227 et seq.] 
apparently took the former view. The note refers further to the observa- 
tions of Lawrence, L.J., in Re Villay (supra) at pp. 250 and 251. It is 
- noteworthy for conveyancers that Morton, J., observed that “he hoped 
no draughtsman would again use that well-known formula, which presented 
no difficulty when first devised, but was not to be encouraged in the case 
of any testator who died in 1943 or later.’’ No doubt that in view of the 
dictum of the learned Judge, Lincoln’s Inn will give its mind to framing 
some more convenient method of attaining the objective of testators 
and settlors. 


A Question as to “ Charity ” 


In a second case, also entitled Re Leverhulme, Cooper v. Leverhulme, 
Morton, J., held that a gift of a block of ordinary shares (now stock) 
in Lever Brothers & Unilever, Ltd., in favour of the staff training college 
_of the company at Port Sunlight, failed on the ground that it was not a 
charity and that the gift was not one to the company. His Lordship said 
that the decision in Re Bowes, Strathmore v. Vane, [1896] 1 Ch. 507, was 
distinguishable. (The latter case concerned a trust to lay out a sum of 
money in planting trees on a settled estate, of which the testator was 
_ tenant for life, in the places designated by the testator, and if none the 
trustees were directed to have regard as to place and manner of planting 
for the wishes of the estate owner. The testator died without designating 
any place, and it being shown that the estate would not be planted with 
profit- or advantage, the persons absolutely entitled to the estate were 
entitled to the sum of money free from any condition.) In view of similar 
provisions being contemplated in respect of great industrial concerns and 
estates, this second case relating to the late Lord Leverhulme’s dispositions 
is of especial interest. It illustrates without adding to settled principles. 


BERTRAM B. BENAS, 


“ Legal Evasion ” of Taxation 


Both here and in the United States there has been a growing recognition 
on the part of the Judiciary of the essentially anti-social nature of "legal 
avoidance” of taxation; by this expression is meant the minimisation 
or avoidance of taxation by methods and subterfuge within the four 
_ corners of the law. It is not so long ago that the highest legal authorities 
in this country accorded positive encouragement to these attempts, as 
we may see from the following excerpts from judgments in Revenue cases. 
In Levene v. Inland Revenue Commissioners, [1928] A.C. 217, Lord Sumner 
said: “They (i.e., the taxpayers) incur no legal penalties and strictly 
speaking no moral censure if, having considered the lines drawn by the 
Legislature for the imposition of taxes, they make it their business to walk 
outside them.” With this we may compare Lord Tomlin’s dictum in Ditke 
of Westminster v. Inland Revenue (1934), 51 T.L., R.467 (H.L.); 19 Tax 
Cas. 490: ‘‘Every man is entitled if he can to order his affairs so that the 
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tax attaching under the appropriate acts is less than it otherwise wòuld 
' be”; this was said with reference to an arrangement by which the Duke 
reduced his surtax liability by paying a portion of his servants’ wages in 
the form of a legally binding annuity! Since the end of the last war, as 
fast as the Legislature stopped up one loophole, the specialist in tax 
evasion discovered another, and so the process went on accompanied by 
exceedingly complicated, and almost unintelligible, remedial clauses in the 
Annual Finance Acts (see, in this regard, paragraphs 25 and 193 of the 
-Report of the Income Tax Codification Committee, 1936 (Cmd. 51 31); in 
recent years the Chancellor of the Exchequer has threatened, if legal 
evasion of sur-tax proceeded on its current scale, to stop up further loop- 
holes retrospectively, and this threat has been effectuated in recent Finance 
Acts, see Sections 18 of 1936, 14 of 1937, and 24/5 of 1938. 

The first dawn of a social conscience on the part of the Judiciary as 
respects the evils of “legal avoidance” of taxation is to be found in the < 
judgment of Lord Greene, M.R., in Howard de Walden v. Inland Revenue 
(1942), 193 L.T. 42 : “For many years a battle has been waged between 
-the Legislature and those who are minded to throw the burden of taxation 
off their own shoulders on to those of their fellow subjects. . . . It will 
not shock us in the least to find that the Legislature has determined to 
put an end to the struggle by imposing the severest penalties.” One 
-wonders to what extent the present crisis has influenced the Judiciary in 
this and subsequent cases. How far the highest Appellate Court has moved 
-in the last decade or so cannot be better exemplified than by quoting 
verbatim from the opening remarks ofthe Lord Chancellor in Latilla v. 
Inland Revenue (1943) 1 All E.R. 265: “My Lords, of recent years‘much 
ingenuity has been expended in certain quarters in attempting to devise 
methods of disposition of income by which those who were prepared to 
adopt them might enjoy the benefits of residence in this country while 


receiving the equivalent of such income, without sharing in the appropriate. _ 


burden of British taxation. Judicial dicta may be cited which point out 
. that, however elaborate and artificial such methods may be, those who 
adopt them are ‘entitled’ to do so. There is, of course, no doubt that they 
are within their legal rights, but that is no reason why their efforts or those’ 
of the professional gentlemen who assist them in the matter, should be 
regarded as a commendable exercise of ingenuity or as a discharge of the 
duties of good citizenship. On the contrary, one result of such methods, 
if they succeed, is, of course, to increase pro tanto the load of tax on the 
shoulders of the great body of good citizens who do not desire, or do not 
know how, to adopt these manœuvres.” What a contrast with the views 
-~ of Lords Sumner and Tomlin quoted earlier ! 

A similar change of attitude can be traced in America. For years the 
principle laid down by the Supreme Court in U.S. v. Isham 17 Wall. 296, _ 
viz., “If a device to avoid taxes were carried out by legal forms, it could’ 
not be subject to legal censure,”’ held the field and was repeatedly approved 
by the Courts, e.g. in Helvering v. Bowen and Conn v. Eldridge 79 F (2d) - 
629, 631. Of recent years, however, the Courts, there, have laid it down, 
as regards corporate liability at any rate, that “tax advantage may not 
be derived from corporate transactions which are merely matters of form 
rather than of substance ’’; by this seems to be meant that if a device 
serves no business purpose at all and is wholly in order to minimise tax 
liability, it will be held to be without substance, cf. Gregory v. Helvering _ 
293 U.S. 465 and Higgins v. Smith, 308 U.S. 473. 


~ 
~ 
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Now that the anti-social nature of legal evasion of taxation is generally 
recognised, it is suggested that a bold Chancellor would not have much 
difficulty in getting through Parliament an all-embracing provision 
applicable to Income Tax somewhat on the same lines as in Section 35, 
Finance Act, 1941, which applied to transactions whose purpose was to 
avoid Excess Profits Tax; the provisions should leave matters at large 


_- to the Appeal Commissioners to disregard all the complicated manœuvres 


- 


adopted to evade taxation and also, perhaps on the lines of Clause 23 of 

the Finance Bill, 1943, to fix the liability to pay tax on those who actually 

benefited from the transactions in question. In conclusion, it must be 

stressed that a-stronger sense of their duty to the community on the part 

of those legal and accountancy géntlemen who specialize in “ legal evasion ” 
l would, as the Lord Chancellor hinted, not be amiss. 


A, FARNSWORTH. 


REVIEWS 


PUBLIC ASSISTANCE. Vol. 1. American Principles and Policies. By 

~ Epīru Assotr. University of Chicago Press. 1940. $4.50. xviii 

` + 894 pp. 

This is one of the University of Chicago Social Service Series, edited 
by the Faculty of the School of Social Service Administration, of which 
Professor Abbott is Dean. Of its nine hundred pages, some seven hundred 
are devoted to select documents arranged in five parts, to each of which 
the Editor has written an extensive introduction surveying the main 
trends in the development of public assistance administration and policy 
in America, exclusive of work relief and the new forms of public aid which 
have developed since the Social Security -Act became effective, treatment 
_of which topics is left to Volume II. The work is published with the 
primary object of providing a text for the use of social workers generally 
and for use in social service schools in particular; and for that purpose 


. the documents selected are stated to be those “not easily available for 


the class-room.’’ Many of them are of more than special interest; for 
example, the message of Governor Roosevelt (p. 533) pointing out the 
duty of the State to provide relief and containing an answer to the question, 
“What is the State?” 

To English lawyers as such, however, this work will be of little interest, 
for as long ago as 1821 an American court was able to accept counsel's 
submission that the Elizabethan poor law “‘is essentially different from 
ours,” the court adding that decisions on that statute “shed no light on 
the construction of our own law.” Indeed, Professor Abbott does not 
appear to have intended this book for lawyers at all; in which case, it 
“might be suggested that many of the legal technicalities might with 


. advantage be omitted—-for example in Case 7 on p. 116 and in Case 5 


on p. 329. The former seems an unnecessarily complicated method of 
teaching a class the quite simple principle that provision of relief is a 
“positive governmental duty.” For the same reason, it could he said 
that some of the author’s phrases are too erudite (and perhaps superfluous) ; 
for example, when the social worker has been informed that a statute 


_ extends liability to brothers and sisters, it is unnecessary to add, “that 
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is, by extending liability beyond the line of lineal consanguinity to collateral 
kindred” (p. 159). This is rather a curious trait in one who dislikes legal 
argument as much as does the Editor, who repeatedly inveighs against 
“the wasting of public funds in irrelevant legal opinions” (see, for example, 
PP. 137, 175, 367, 376, 379, 385, 478 et al.). Yet the Editor’s attacks on 
legalism are not always on firm ground; for example, to attack the length 
of legal proceedings on the ground of the relative smallness of the sum 
involved (e.g. p. 355) ignores the possibility of the proceedings being 
concerned with the principle at issue rather than with the sum of money 
at stake. “Test cases” are presumably not unknown in the administration 
of poor relief in the U.S.A. 

Professor Abbott’s attack on legalism is but part of her general object, 
which is not so much to sketch the history of the “social revolution ” 
during the past decade of public assistance in America, as to show the 
trends (and the necessity for the trends) from the old “pauper laws” 
administered locally to, first, State aid, and, later, Federal aid. In con- 
demning local administration of relief and all those who have suggested 
its continuance as the basis of modern public assistance, the Editor is 
not afraid to show where she stands. For instance one of the documents 
to be studied is an earlier essay of the Editor which refers to certain statis- 
- tics of “a Republican Senator, whose figures are probably right even if 
his politics are wrong.” Whether this is altogether the right sort of docu- 
ment for use with beginners in social science schools must be a matter of 
opinion. It is difficult for one who has not experienced, either actively 
-or passively, the class methods of the American universities to assess the 
true value of this work to those for whom it is primarily intended. But 
first impressions suggest that it could with advantage be shortened. 
For instance, the paragraph in which we are informed on p. 227 that the 
Opinion we are reading is informal could well be omitted: its repetition 
on pp. 228, 229 could certainly be. There is, too, some repetition in the 
cases mentioned; for example Mr. X ‘‘who with wife and children left 
Yonkers, New York, in 1930 to seek work in California” on P. 331, has 
already appeared (as Mr. A.) on p. 181. Of the order in which topics are 
treated, it might be suggested that the history of the opposition to public 
relief in any form (pp. 512-523) could be better dealt with in Part I than 
in Part V, where it appears rather as a hang-over. Part III (Local Respon- 
sibility and Medical Care) appears to confuse the two separate questions, 
‘Who is to provide relief?” and “ What relief is to be provided ?”’ 

In conclusion, it must be emphasised that these criticisms do not 
detract from the accuracy with which facts are stated or the honesty or 
sincerity with which opinions are expressed. This work will no doubt 
become the classical introduction to its subject-matter in the American 
schools. 

J. A. Coutts. 


CLARKE HALL AND MORRISON’S LAW RELATING TO CHILDREN 
AND YOUNG PERSONS, INCLUDING THE LAW OF ADOPTION. 
Second Edition by A. C. L. Morrison, Senior Clerk of the Metro- 
politan Police Courts, assisted by L. G. BaNweE Lu, Chief Clerk of 
the Marylebone Police Court. London: Butterworth & Co., 1942. 
xx and 360 pp. 80s. 
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JOHN A. F. WATSON, THE CHILD AND THE MAGISTRATE. With an 
Introduction by the Lord Chief Justice of England, the RIGHT 
HON. THE VIscouNT CALDECOTE, C.B.E. London: Jonathan Cape, 
1942. 207 pp. Price 10s. 6d. 


These two books are equally indispensable to anybody whose work is, 
in theory or in practice, concerned with the treatment of young offenders. 
Whereas Clarke Hall and Morrison’s work is a collection of Statutes, Statu- 
. tory Rules and Orders, and official Circulars, in The Child and the Magis- 
¿rate an account is given of the procedure actually adopted at the South- 
_ wark Juyenile Court and of the methods of treatment applied by Juvenile 
Courts, 

The first-mentioned book ‘is, in the Preface, described as the second 
edition not only of Clarke Hall and Morrison’s Law Relating to Children and 
_ Young Persons, published in 1934, but also of Clarke Hall’s Law of Adop- 

tion, 1928. This fusion has still further enhanced its value. Although Mr. 
Morrison points out that the present edition is not intended to be a com- 
plete statement of the law relating to infants and that, in particular, 
questions of contract, tort, trusts, and property had to be omitted, the 
work is no doubt admirably suited for its main object to be of practical 
use to juvenile court magistrates, clerks to justices, probation officers, 
police, and other local authorities. Needless to say that much new material 
had been added, as for instance the Emergency Legislation concerning 
criminal courts, the Children and Young Persons Act, 1938, the Adoption 
of Children (Regulation) Act, 1939, and parts of the Public Health Act, 
1936. 

The following minor suggestions for future editions may perhaps be not 
out of place. A few statutes which are of exceptional importance for the 
daily work of a Juvenile Court, as the Probation of Offenders Act, 1907, 
might be included in full although they apply to adults as well. The com- 
ment on Section 50 of the Children and Young Persons Act, 1933, might 
give a somewhat fuller discussion of the common law presumption, which 
is occasionally overlooked in Juvenile Courts, that a child between eight 
and fourteen is doli tncapax, and something might be said on the contro- 
versial and important question whether pre-trial inquiries are permissible 
under Section 35 of the Act of 1933. 

As Mr. Morrison explains in the Preface to the first edition, the lamented 
death of Sir William Clarke Hall prevented that great pioneer from carrying 
out his intention to set forth, by way of introduction, his conception of the 
Juvenile Court, its work and its mission. This unfortunate gap has, in the 
meantime, at least partly been closed first by Miss W. Elkin’s study on 
English Juvenile Courts (1938) and now by Mr. John A. F. Watson’s The 
Child and the Magistrate. This successor to the same author’s account of 
the English Prison System, Meet the Prisoner! is an admirable work written 
by a lay magistrate who has been known for many years as an ideal chair- 
man of a Juvenile Court in its present form. Whereas Miss Elkin based her 
observations and criticisms on occasional visits to a considerable number 
‘ of Juvenile Courts in various districts, Mr. Watson derives his knowledge 
from eight years of practical work, limited, however, to one Court, and his 
` chief purpose is to describe the working of the Southwark Juvenile Court, 
without discussing the existing literature on the subject, without compara- 
tive studies or detailed suggestions for future reforms. It would be ungrateful 


1 See III M.L.R. 173. 


`~ 
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to expect more than the author himself has set out to give, particularly 
as he has so skilfully and successfully accomplished his object. It is the ` 
“human touch” which makes The Child and the Magistrate delightful 
reading. 

Though written by a non-lawyer, the book is remarkably free from 
misinterpretations of the law. On p. 34 it seems to be assumed that the 
presumption of innocence in favour of the accused is peculiar to English 
law. Actually it is, of course, a fundamental principle of criminal procedure 
as such, although its practical application may differ from country to 
country. The regrettable fact that Juvenile Courts, in spite of their pro- 
gressive and constructive methods, have still to be regarded as Criminal” 
Courts is recognised by the author. He shows, however, that some, though 
not all, of the difficulties arising from that fact can be successfully overcome 
through a reasonable interpretation of the law as it stands. He holds 
enlightened views on such questions as the need for pre-trial inquiries and 
psychological examinations. “The ideal arrangement,” he writes, “would, 
of course, be for the Court to receive a medical report upon every child 
appearing before it; this is the practice in America and its adoption in this 
‘country is long overdue. It is quite wrong that a bench of laymen should be 
charged, as at present, with the responsibility of making a ’spot’ diagnosis 
of the cases which should be referred to the psychiatrist” (p. 67). While 
whole-heartedly agreeing with the view that the present state of affairs is 
unsatisfactory, the reviewer may be permitted to point out that consider- . 
able differences of opinion exist as to the best remedy. Even in peace time 
it will be no easy matter to find adequately trained specialists in sufficient 
numbers to give proper attention to each and every Court case of juvenile 
delinquency, and, as a consequence, there is the obvious danger that 
examinations may become superficial. For this and other reasons it has 
been suggested that better training of magistrates and probation officers 
to enable them to select cases for thorough medical and psychological 
examination might be preferable. It is not without significance that even 
the Report of the Feversham Committee on the Voluntary Mental Health 
Services (1939) did not go so far as to urge routine examinations of every 
Court case of juvenile delinquency. The solution will probably have to 
` depend on the facilities available after the war. However, this question is 
only one part of the much wider problems of Juvenile Court reform and of 
the working out of a comprehensive scheme of preventing juvenile delin- 
‘quency, which are outside the scope of Mr. Watson’s excellent book. 


H. M. 


YOUNG OFFENDERS. By A. M. CARR-SAUNDERS, HERMANN MANNHEIM, 
E. C. RHODES. 1942. x + 168 pp. Cambridge University Press. 


7s. 6d. 


This interesting book is the result of an inquiry into the problem of 
juvenile delinquency instituted by the Home Office in 1938. The three 
investigators to whom the inquiry was entrusted were able to enlist the 
help of the Probation Office and the Education Department of the Lendon 
County Council, and to plan the collection of elaborate statistics relating 
to the first thousand cases brought before the juvenile courts in London 
-after October 1st, 1938. Later, the investigation was extended to Man- 
chester, Leeds, Sheffield, Hull, Nottingham and Cardiff, and information 
was collected through the medium of probation officers and the education 
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services in each town. The inquiry was completed before the war, but the 
analysis and report were held up by the outbreak of war, and the expectation 
of a Stationery Office publication was not realised. Since delay would 
obviously destroy the interest of the facts collected and conclusions drawn, 
the investigators obtained the permission of the Home Office to publish 
their results in the form of the present book. Dr. Rhodes writes the 
detailed account of the inquiry, and uses his statistics in a way which 
greatly helps to clarify his arguments and conclusions for the general 
reader. This is preceded by two chapters by Dr. Mannheim—the first 
being a survey of previous investigations which have added to vur factual 
knowledge of the problem of juvenile delinquency, and the second a 
sketch of the trends in the incidence of juvenile delinquency during the 
present century. These two chapters are both comprehensive and clear. 
They add immensely to the interest of the book for the general reader, and. 
make it of especial value to any magistrate just beginning his work on a 
juvenile bench. This volume ought indeed to join Dr. Burt’s The Young 
Delinquent and Mr. Watson’s The Child and the Magistrate on the library 
shelf of every magistrate sitting in a juvenile court. 

The authors limited their inquiry from the beginning to the collection. 
of information relating to the social and environmental conditions of 
juvenile delinquents, leaving the medical side alone in view of important 
recent work, and agreeing to a separate investigation later of the psycho- 
logical aspect of juvenile delinquency. The information sought related 
only to boys found guilty of indictable offences, the investigators regarding 
girl delinquents as a separate problem needing special inquiry over a 
longer period than they wished to take with the present inquiry. The 
scope of the investigation was as exhaustive as it could reasonably be 
made, and the particulars elicited in each case covered the constitution, 
type and characteristics of the family of the delinquent, the home environ- 
ment in respect of neighbourhood and condition of dwelling, overcrowding, 
parental employment, and finally, the school record in attainments and 
conduct and the leisure interests of the boy himself, together with facts 
relating to special influences, such as church attendance. Apart from the 
exhaustive nature of the questions asked with regard to delinquents, the 
special feature of this inquiry which distinguishes it from previous investi- 
gations which had a similar object, is the use of a control group. Delin- 
quents brought before the courts were matched, with the help of head- 
masters, by non-delinquent boys of the same age who could reasonably 
be regarded as “mates” of the delinquents, and exactly the same informa- 
tion was sought from this non-delinquent control group as from the 
delinquents. The chief interest of this inquiry is, therefore, the statistical 
comparison of the two groups, and the investigators reasonably claim that 
their conclusions on the data collected in respect of delinquents are the 
sounder for the comparison of delinquent with non-delinquent. 

The war made it impossible to realise the hope of a further psycho- 
logical investigation, and the authors of this book are fully aware that as 
a result the value of the present inquiry is restricted, in that a big problem 
has been surveyed only as to one part. They recognise that the conclusions 
they have been able to draw offer no explanation of the phenomenon of 
increasing juvenile delinquency—that their statistics disclose no new and 
adverse influences on the lives of children in this country before the war, 
nor any increased effects of adverse influences previously existing. They 
point out that a psychological investigation into ‘‘susceptibility”’ to crime 
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might have added greatly to our knowledge of the underlying causes of de- 
linquency, but would hardly have provided a better answer to the problem 
of increased juvenile delinquency which is troubling the public, since 
there is no reason to suspect that the specific types of “‘susceptibility”’ 
which the psychologists can test, increased in either intensity or frequency 
in the pre-war years. The authors claim reasonably that public concern can 
be satisfied only by investigations on all aspects of the problem of juvenile 
delinquency, made at frequent and regular intervals, each type of investi- 
gator using the same methods and classifications. They would like to see 
regular and systematic statistical research into environmental causes 
of delinquency, together with great extension of research into “‘suscepti- 
bility,” supported by investigation into the methods of treating delin- 
quents, and steady sociological research into the changes of social habit 
and atmosphere. 
But while recognising the limitations of statistical methods in relation 
to a many-sided problem of this kind, the authors claim the interest and 
importance due to conclusions based on their statistical data and the 
comparison of delinquent against non-delinquent groups. The data they 
accumulated with regard to family characteristics show clearly that the 
chance of a delinquent coming from a home with a disturbed atmosphere— 
that is, a home where the atmosphere is abnormal owing to chronic parental 
ill-health, irregular parental habits, parental friction, parental over-harsh- 
ness or over-laxity, or the absence of one parent altogether—is three or 
four times as great as the chance of his coming from a home with a normal 
family atmosphere. With regard to the influence of the environment of 
the dwelling itself, the method of choosing controls tends to standardise 
the statistics, but it is nevertheless clear that delinquents are at a slight 
disadvantage in comparison with non-delinquents in the matter of the 
condition of their dwelling, and are also at a noticeable disadvantage with 
regard to overcrowding for sleeping. It is also obvious from the figures 
that the delinquents are at a further disadvantage with regard to parental 
employment. The authors point out that all these factors must have an 
influence on juvenile delinquency, but that none can bea root cause, since the 
same factors exist to a lesser degree in the control group of non-delinquents. 
Similarly, the data relating to the boys themselves show that the 
delinquents have not as good a school record, either for conduct or attain- 
ment, as the control group; that delinquents have not had the advantage 
of moral training offered in church or Sunday School to the same extent as 
the control group, and that delinquents are less lively and interesting in 
themselves than the control group, and less inclined to indulge in definite 
pursuits and hobbies, such as sport, indoor games, handcrafts, music, and 
reading in their free time. But once more, this characteristic dullness 
appears to a lesser degree amongst the control group, and the disadvan- 
tageous elements for the delinquent must not be stressed too far. The 
figures prove also that all these disadvantages so far mentioned cannot be 
put down to poverty in the delinquents’ homes. Poverty might explain 
' many of the disadvantages on many occasions, but in fact, most poor 
families are not delinquent, -and some well-off families are. Poverty, 
therefore, is not a main cause of delinquency, but disturbance of mind 
and home caused by irregularity of parental employment may well be an 
influential factor, especially if that irregularity be due to restlessness of 
temperament or poor mental and moral equipment, which could make a 
parent unable to’acquire any skill or keep any job. So poverty due to 
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faults of character might contribute to delinquency through disturbance of 
the atmosphere in the home, rather than through its direct effects. Other 
factors influencing towards delinquency seem to be the presence of other 
delinquents in the home, unemployment amongst young persons, and 
homes abnormal in their family constitution. Homes where the heads of 
the household are cohabiting irregularly show an amazing degree of 
juvenile delinquency. These statistics show that the incidence of crime 
rises in places and at times when opportunity for crime is greater. They 
show also that a large proportion of crimes occurs during late dark hours 
when well-brought-up children and young persons are normally under 
adult control. The authors point out that figures here suggest that parents 
should often be prosecuted for laxity in allowing too much liberty and 
opportunity for crime in curfew hours, rather than the juvenile charged 
with committing an offence. : 

In spite of the limitations of a statistical inquiry into the social and 
environmental causes of juvenile delinquency, the authors suggest that 
some lines of action seem to be indicated. Firstly, parents should be taught 
to regard it as their duty to see that juveniles do not get too easy an oppor- 
tunity for crime, and should be forced to recognise their responsibility for 
controlling juveniles after the hours of darkness. And secondly, though 
this would be slower in effect, parents should be taught to treat children 
without either undue harshness or undue laxity. A growing body of 
educational opinion would like to see also a more general recognition 
of the parental duty to provide effective moral training. 


E. TREHARNE. 


DIGEST OF INTERNATIONAL LAW. By GREEN Haywoop HACKWORTH. 
United States Government Printing Office, Washington, D.C. 
Vol. I (1940), pp. 803; Vol. II (1941), pp. 829; Vol. HI (1942), 
pp. 820. Each $2. 


These first three volumes of yet another series of the Digest of Imer- 
national Law, published under the auspices of the State Department of 
the United States, are a worthy successor of the Digests of Wharton and 
Moore. The new series has been prepared by Mr. Hackworth, the Legal 
Advisor of the Department of State, a scholar of sound judgment and 
excellent perspective. Although the Digest is intended largely as a guide 
to the practice of the United States, the three volumes published so far 
aim at—and have successfully achieved—a much wider object. In many 
respects, they give a comprehensive picture of the international practice 
of other States. In this matter Mr. Hackworth has been more ambitious 
than his two predecessors and, consequently, the usefulness of the Digest 
has been considerably increased. At the same time there will probably 
_ be general approval of his decision to curtail the space allotted to inde- 
pendent comment and exposition. These could in any case be only of a 
summary nature, and there ought to be no doubt that the author's restraint 
is in accordance with the character and the purpose of the Digest. 

In the first volume, after dealing with the preliminary questions of 
the nature, the sanctions, the sources, and the codification of international 
law, as well as with its relation to municipal law, Mr. Hackworth has 
included material on the various types of States, including Mandates, 
and. on recognition of states, governments, and belligerency. The subject 
of recognition alone occupies over two hundred pages and it includes a 
lucid survey of the decisions of the courts of the United States. Two long 
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chapters are devoted to territory as well as territorial changes and their 
effects, and to various aspects of territorial limits. The latter include 
Tivers, the marginal sea, bays and gulfs, boundaries and fisheries. Vol. II 
covers problems of jurisdiction on such questions as legislation in the 
matter of industrial property, copyright, foreign exchanges, judicial 
assistance, and police regulations; the territorial operation of municipal 
_law; extraterritorial crimes; jurisdiction in ports and over foreign mer- 
chant vessels; and marriage and divorce. The longest chapter is devoted 
‘to various forms of exemption from territorial jurisdiction, extraterritorial 
jurisdiction and asylum. There is an exhaustive chapter on the jurisdiction 
on the high seas, nationality of vessels, and interoceanic canals. The third 
' volume covers the subject of nationality: (including naturalization) in its 
manifold ramifications, in particular with reference to loss of nationality 
and of right to protection. There is a technical chapter on passports and 
registration of citizens abroad. The final chapter of about three hundred 
pages on the treatment and the position of aliens is invaluable in its wealth 
of detail drawn from most recent material. 

In this latter respect the author has performed admirably what is, 
in the circumstances, a difficult task. The volumes contain copious extracts 
from and reference to files of the State Department as. recent as 1939. 
There are occasional departures from this policy of bringing the exposition 
up to date as, for instances, in the matter of the German action with 
regard to the denunciation of the provisions relating to the Kiel Canal or 
with regard to the Suez Canal Convention in relation to the sanctions 
under Article 16 of the Covenant. However, it is possible that these 
exceptions may have been intentional. So is also probably the policy to 
reduce the length of extracts from the United States Senate Series on. 
Foreign Relations, for the reason that these volumes are easily accessible. 

Mr. Hackworth’s Digest is a standard book of reference and information, 
and any praise of it would be redundant. But it is proper to acknowledge _ 
gratefully the prodigious amount of work which the author and his col- 
laborators have expended on its preparation. Neither is it out of place to 
express the hope that the authorities in Great Britain may see their way 
to sponsor or, for that matter, to undertake a Digest of this nature. The 
available material is rich and varied. In some respects—witness, for 
instance, the imposing wealth of material to be found in the Opinions of 
the Law Officers of the Crown—it is richer than the comparable sources in 
the United States. A British Digest of International Law would be of 
immeasurable benefit not only to the student, but also to British diplomatic 
and consular representatives as well as to other authorities. 


H. LAUTERPACHT. 


TREATIES AND CONSTITUTIONAL LAW: PROPERTY INTERFER- 
ENCES AND DUE PROCESS OF LAW. By W. B. Cow Les.. 
American Council on Public Affairs, Washington D.C., 1941. 
Pp. xvi, 315. Price $3.50. 

This interesting book deals with an important, though limited, problem 
of the constitutional law of the United States of America. The Fifth 
Amendment of the Constitution provides that “no person shall. . . be 
deprived of . . . property without due process of law; nor’shall private 
property be taken for public use without just compensation.” On the 
other hand, according to Article VI, Clause 2, “this Constitution and the 
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laws of the United States which shall be made in pursuance thereof and 
all treaties made or which shall be made under the authority of the United 
States shall be the supreme law of the land.” If a treaty involves the 
taking of property without due process, the problem arises whether or 
not its terms shall prevail over the Fifth Amendment. In the British 
Debts Case, Ware v. Hylton (1796), 3 Dall. 199, the Supreme Court answered 
in the affirmative, but after a comprehensive discussion of all relevant 
cases the author reaches the conclusion that the doctrine of judicial review 
extends to treaty cases, that the Courts cannot disregard the Fifth Amend- 
ment in treaty cases and that, therefore, they have to, and do, refuse to 
enforce the provisions of a treaty purporting to override the title of the 
owner of property. 

`The book was completed and published before the decision of the 
Supreme Court in U.S. v. Pink (1942), 62 Sup. Ct. Rep. 552; American 
Journal of International Law, 1942, 309. To the non-American reader it 
would seem that that extraordinary decision makes short work of the 
author’s thesis. Yet his very compendious book makes stimulating reading 
and should attract and retain the attention of all those who are interested 
in the two provisions of the American Constitution which, from the point 
__ of view of international law, are probably of the greatest significance. 


F. A. M. 


A PERMANENT UNITED NATIONS. By Amos J. PEAsLEE. G. P. 
Putnam’s Sons, New York, 1942. 146 pp. $1.50. 


Mr. Peaslee is a distinguished American jurist and known to inter- 
national lawyers from the Black Tom and Kingsland sabotage cases. His 
book is a symposium of articles written between 1916 and 1942 on various 
. topics of International Law and Organization, ranging from the sanctions 
of international law to financial problems of world government. The 
connecting link between these thoughtful and stimulating essays is the 
author’s vivid consciousness of the limitations of existing international law 
and his constructive attitude towards the tasks that lie ahead. As he clearly 
realizes, the crucial issue is the reality and ideology of national sover- 
eignty, and he advocates the creation of permanent federal institutions 
within the elastic framework of the ‘‘United Nations.’’ In Mr. Peaslee’s 
opinion, the control of the aggressors in World War No. 2 should form the 
patamount duty of this new international organization, and the writer is 
fully aware of'the futility of another half-way house between power politics 
and a true international community. He suggests the adoption of a written 
federal constitution by the “United Nations” which, however, should 
“wisely omit any express provisions upon the sensitive issue of sanctions 
and the question of right of withdrawal.” The experience of the American 
Civil War and, conversely, the inclusion of the secession clause into the 
federal Constitution of the U.S.S.R. have, however, taught the lesson that 
the cohesion of a federation depends on the existence of a political, economic 
and social homogeneity which even the most ingenious drafting does not. 
vitally affect. Equally, whether the pattern of the "United Nations” will 
prove to be more than another blue print will depend on whether—to use 
Collingwood’s pregnant distinction—the ‘‘ United Nations” choose to take 
an eristic or dialectic approach to the formidable task of post-war recon- 
struction. 

G. SCHWARZENBERGER. 
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TOWARDS A UNITED STATES OF EUROPE. By ABRAHAM WEINFELD. 
American Council on Public Affairs. 1942. 52 pages. 

The author of this pamphlet must be congratulated on his resolute 
courage in laying down, in clear and precise terms, a draft Constitution 
for a future United States of Europe. Thirty-four pages of introduction. 
are followed by 13 pages of Constitution. 


In Britain, the delusive passivity of the first six or seven months of i 


war produced a flood of constitutional blueprints—most of them now 


relegated to oblivion; but subsequent events have called a timely halt 


to this production line, and thinking on post-war problems now centres 
on the political and economic foundations; it is all to the good that the 
proper order should be followed. To evolve laws and constitutions without 
any clear idea on the foundations is putting the cart before the horse. 
This is not to say that the lawyer cannot take an active and important 
` part in examining legal problems that are bound to be of great importance, 
such as the status of international corporations or the effect of the infiltra- 
tion of economics in public international law. 

When the pamphlet under review was published—early in 1942—the 
United States may have been in a psychological state comparable to that 
_of Britain in 1939-40. We venture to draw the parallel further and 
suggest that this blue-print will suffer the same fate as its British and 
American predecessors. At most it may stimulate some discussion. 

The pamphlet is based on the following assumptions— 

1. That the American Constitution will be the model for a European 
Federation. 

2. That the Soviet Union and Britain will be outside a United States 
of Europe. 

3. That the existing nation states of Europe, while forming a Federal 
Union, will otherwise remain unaltered, in composition, structure, etc. 


Each of these assumptions is questionable in the extreme. The 
American Constitution, admirable in many respects, is itself in a state of 
crisis, in particular as regards the distribution of powers between Federation 
and States in matters of economic and social legislation. Moreover, the 
background of the American Constitution, the amalgamation of races and 
nationals immigrating from all over the world into one American citizen- 
ship, 1s largely inapplicable to the national groups of Europe. Mr. Weinfeld, 
indeed, wishes to protect national groups as public corporations; but that 
this vital difference may make the American pattern inapplicable has 
not occurred to him. He wishes to give only limited powers to the Federa- 
tion. The enumeration of seventeen specific powers does not even skim 
the surface of the problem of economic planning—vital for post-war 
Europe. The author does not even seem to have ae some recent 
Federal constitutional developments. 

Together with this timidity in regard to Federal powers goes the bold 
proposal of a President of the United States of Europe, in whom the 
executive power shall be vested. He is head of all armed forces, makes 
treaties with the consent of the Senate, etc. He has no Cabinet and the 
‘member states, apparently, do not assist him. 

. The exclusion of the Soviet Union, as a matter of course, deprives this 
blue-print of most of such practical value as it might otherwise have had; 
but it has also prevented the author from studying the outstanding 
experiment so far carried out in the vital question of reconciliating national 


aS 


é 


REVIEWS 255 


autonomy and group survival with federal economics, social and political 
planning. One of the most burning problems of post-war Europe is the 
future of the many small and medium states, often composed of many 
groups, economically and militarily a prey of bigger neighbours. The ideas 
expressed by such leaders of thought as Mr. Wallace and Dr. Benes seem 
to go in the direction of a universal system of collective security and co- 
ordination, coupled witH a number of regional federations which will form 
tolerably balanced units and overcome the dilemma of small-scale nation- 
alism and big Power attrition. Mr. Weinfeld’s answer to these problems 
is as follows— 


“The number of representatives shall not exceed one for every 
“million inhabitants, but each state shall have at least one Representa- 








tive. . . . (Sect. 2). 
“The States of shall be entitled to Senators each. (Sect.. 
3)” 


This, we fear, will not provide the salvation of Europe. 
W. FRIEDMANN. 


PALMER’S COMPANY LAW. Seventeenth Edition. By His Honour 
JUDGE Tornam. London, 1942. Stevens & Sons, Ltd. lxii and 
720 pp. 30s. net. 


There is no need to introduce Palmer's Company Law to the readers of 
the MopDERN Law Review. It is one of the standard works of English 
law, and, with its valuable Appendices of references to leading cases, 
Statutes and Rules, it is one of the necessary implements of the trade of 
every practising lawyer and also of the teacher of this subject. 

The publication of this Seventeenth Edition, however, calls for a word 
of comment. The Sixteenth Edition was published in 1938. There was 
no need for the editor to make more than very slight alterations after this 
short period. There are forty new decisions in the Table of Cases, one of 
them, the Knightsbridge case, is also mentioned in the Table of Leading 
Cases at the end. Most of the type was apparently left standing after the 
last edition, and more than nine-tenths of the book are completely un- 
changed. Those alterations which have been made could have been 
included in a pamphlet of not more than 15 pages, to be published at a 
few shillings. The price of the Sixteenth Edition was 25s., the price of 
this new one is 30s. 

Many important MSS. cannot now be printed for lack of paper. Is it 
really justifiable to use more than 800 pp. of excellent paper for a purpose 
like this? What is more, is there, even in peace time, any justification 
for the policy of law publishers to re-publish every few years new editions 
of expensive standard works, instead of printing additions embodying 
-recent changes in legislation and case law? Is not this an unnecessary 
expense imposed upon the legal profession? Be that as it may, the present 
paper shortage should induce publishers to depart from their peace-time 
practice. 

One or two omissions have occurred to the present reviewer. A reference 
to Regal v. Gulliver, [1942] 1 All E.R. 378, might have been expected in 
the chapter dealing with ‘‘ Directors as Trustees.” The case is only men- 
tioned under ‘‘Contracts by Directors with Company.’’ Again, the Knights- 
bridge case is not discussed where the author deals with ‘‘Clogging the 
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Equity.” Armour v. Liverpool Corporation, [1939] Ch. 422, is not mentioned 
in the chapter on “Illegal Associations.”’ : 

On the whole, however, the book retains the high merits which have 
made it deservedly popular with the legal profession. 


O. KAHN-FREUND. 


PRINCIPLES OF MERCANTILE LAW. By J. CHARLESWORTH. Fifth 
Edition. London (Stevens & Sons, Ltd., and Sweet & Maxwell, 


Ltd.), 1942. 10s. 


Teachers and students of mercantile law will be grateful to Dr. Charles- 
worth for having ventured upon a new edition of his well-known textbook 
in spite of the war. The author has included a brief summary of the Hire- 
Purchase Act, 1938, and rewritten the chapter on “‘time for bringing 
actions” in the light of the Limitation Act, 1939. War-time legislation is 
not discussed at any length. 

This is a very good textbook for beginners. The distribution of emphasis 
in a book of this kind is probably a matter on which two men will not easily 
agree. The present reviewer would find it easier to recommend the book 
to his non-legal students of commercial law if a brief chapter on company 
law was included—perhaps at the expense of the somewhat elaborate 
discussion of bankruptcy law. It is only the more advanced or ambitious 
student who can be trusted to read the author’s admirable textbook on 
company law, and the large majority of elementary students must be pro- 
vided with a brief and comprehensive summary of this difficult topic. ` 

In a new edition the author might perhaps consider whether his enumer- . 
ation of five types of contracts uberrimae fidei at p. 45 is not a little 
bewildering to the beginner, especially in view of the fact that on the 
subsequent page, and again at p. 263 and p. 275, the author himself 
rightly explains that contracts for the sale of land, suretyships, and partner- 
ships are contracts uberrimae fidei only in a very special sense. 

The student of commercial law who takes the subject as part of a 
course leading up, for example, to the degree of Bachelor of Commerce, 
must learn to understand that this subject is not separated by an unbridge- 
able gulf from such topics as economics, business administration, etc. 
There is little in Dr. Charlesworth’s book to make him aware of this fact. 
The role played by the various types of transactions in commercial life is . 
hardly touched upon, and topics like standard contracts, price fixing’ 
agreements, etc., are only slightly discussed under headings under which 
the elementary student is not likely to look for them. 

This shortcoming—if it is one—is shared by the book with most other 


works of this kind. It does not diminish the great value of the book as an _ ` 


excellent brief introduction into the principal doctrines of mercantile law. 
O. KaHN-FREUND. 
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